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INTRODUCTION

"Privatization," a term rarely heard a few years ago, is now common
around the world, both as a phenomenon and as a figure of speech. Many
countries have engaged in privatization, and proposals for more are widely
discussed.' In countries other than the United States, the term has a fairly
clear meaning: selling government-owned-and-operated businesses to private enterprise.2 The sale changes what once had been a publicly controlled
operation into one that is subject to no public controls other than those
generally applicable to private businesses.
In this country, the term privatization is sometimes used in this sense.
There have been proposals to sell enterprises that now are owned and run
by the government, including Conrail, the Weather Service, and the Federal
1. See, e.g., Adam Smith Institute, 1 Over There 6 (1986).

2. See id.; T. OHASHI & T. ROTH, PRIVATIZATION THEORY AND PRACTICE: DISTRIBUTING
SHARES IN PRIVATE AND PUBLIC ENTERPRISES (1980); TREBILCOCK & PRICHARD, Crown Corporations: The Calculus of Instrument Choice, in CROWN CORPORATIONS IN CANADA 1, 85-86
(J. Prichard ed. 1983).
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Power Marketing Administrations.3 Interest in these proposals has been
sparked in part by the burgeoning federal deficit and the difficulties political
actors have encountered in finding painless means of reducing that deficit.4
Funds from the sale of Conrail provided a portion of the monies Congress
and the President determined necessary to meet the target levels set by the
Gramm-Rudman Deficit Reduction Act.5
Privatization, however, has not been confined to this type of activity.
The term has also been used to describe a wide array of other activity.6 In
all of its various uses, privatization signifies a lessening of governmental
involvement in some particular enterprise, but the form of "disinvolvement" and the amount and nature of any continuing governmental involvement in the enterprise do not remain constant across uses of the term.
Indeed, various privatization proposals rest on quite different assumptions about what problem now exists for which privatization is a cure. For
some proponents, the problem is government's inefficiency; that is, its failure to get the maximum "bang for the buck." 7 The privatizers concerned
with "dollar efficiency" (simply lowering the cost of whatever the government does) have been buoyed by a raft of studies, adhering to more or less
exacting statistical and scientific standards, and concluding that private enterprises are more efficient than governments at providing any number of
different services.' Other privatizers have been more interested in keeping
the government from engaging in particular sorts of activity. 9 For these
3. See, e.g., Kolderie, The Two Different Concepts of Privatization,46 PUB. ADMIN. REV. 285
(1986).
4. Conrail Privatization Act, Pub. L. No. 99-509, 100 Stat. 1874 (codified in Omnibus Budget
Reconciliation Act, 45 U.S.C.A. §§ 1301-47 (West Supp. 1987)); President's 1986 Budget
Message to Congress, 23 WEEKLY COMP. PRES. Doc. 3 (Jan. 12, 1987).

5. Balanced Budget and Emergency Deficit Control Act of 1985, Pub. L. No. 99-177 (codified
at 2 U.S.C. §§ 901-07 (Supp. 1986)). Although this Act was held invalid, a successor statute
responds to and applies similar pressures for deficit reduction.
6. See infra notes 30-56 and accompanying text.
7. See, e.g., Grace Comm'n Rep., War on Waste, President's Private Sector Survey on Cost
Control, Exec. Order No. 12,429, 48 Fed. Reg. 30,087 (1984) [hereinafter Grace Comm'n Rep.].
8. E.g., Ahlbrandt, Efficiency in the Provision of Fire Services, 16 PUB. CHOICE 1 (1973);
Davies, Property Rights and Economic Efficiency: The Australian Airlines Revisited, 20 J.L. &
ECON. 223 (1977); Davies, The Efficiency of Public Versus PrivateFirms: The Case of Australia's
Two Airlines, 14 J.L. & ECON. 149 (1974); Frech, The Property Rights Theory of the Firm: Empirical Results from a Natural Experiment, 84 J. POL. ECON. 143 (1976); Savas, Policy Analysis for
Local Government: Public vs. Private Refuse Collection, 3 POL'Y ANALYSIS 49 (1977). But see
infra note 102 and accompanying text, indicating possibility that this efficiency gain is from competition rather than from private versus public provision.
9. See, e.g., S. BUTLER, PRIVATIZING FEDERAL SPENDING: A STRATEGY TO ELIMINATE
THE DEFICIT (1985); E. SAVAS, PRIVATIZING THE PUBLIC SECTOR (1982); Machan, The Petty
Tyranny of Government Regulation, in RIGHTS AND REGULATION 259 (T.Machan & T. Johnson
ed. 1983).
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proponents of privatization, the problem is less the cost of government than
the confinement of government to a particular, limited role." °
The remarkable range of different meanings for privatization reflects the
term's popularity. In today's world, even though people will disagree on
the reasons behind privatization, there frequently is consensus at an abstract level that it is good for private enterprise to do certain things and bad
for government to do them. The term privatization avoids direct argument
over the proper goals for society. It suggests in a general, imprecise way,
that we can all agree on goals, but that the real issue is finding the right way
to accomplish those goals. Individuals who are concerned with efficiency
and individuals who are concerned with autonomy both can appreciate the
benefit of substituting private for government action.' 1 Just as attractive
women help to sell a variety of commercial products (yes, even in our consciousness-raised society female pulchritude remains Madison Avenue's
best bet for marketing almost any good), political proposals currently receive an added push from affiliation with the idea of government doing less
and private enterprise doing more.
At the same time, not all privatization proposals sell. For now, the
Weather Service and the Federal Power Marketing Administrations remain
firmly in place in the federal establishment. And a great number of other
proposals for lessening government involvement in various activities have
floundered.12 As with commercial products, even the affiliation with an al-

10. This theme also underlies recent writings suggesting alterations in legal doctrines and
structures. See, eg., R. EPSTEIN, TAKINGS: PRIVATE PROPERTY AND THE POWER OF EMINENT
DOMAIN (1985); Butler, Compensable Liberty: A Historical and Political Model of the Seventh
Amendment Public Law Jury, 1 NOTRE DAME J.L., ETHICS & PUB. POL'Y 595 (1985); Terrell,
Liberty: The Concept and Its ConstitutionalContext, 1 NOTRE DAME J.L., ETHICS & PUB. POL'Y
545 (1985).
11. I do not here create a separate category for those who might be described as selfish and
cheap. Many of these individuals would desire a reduced tax burden for both efficiency and autonomy reasons. They want the government to do whatever it does more efficiently. They also
want the government to do less and allow everyone to do as he wishes (so far as he is able) to a
much greater extent.

Of course, so far as these people are recipients of government benefits, not merely taxpayers
who fund the benefits provided to others, the folks who might be deemed mean, spirited souls may
want government spending increased. Depending on their relation to the government, as direct
beneficiary or contractor, purely self interested actors who have a special relation to some government activity might desire more efficient service, producing greater output (e.g., higher payments

for SSI disability insurance recipients and lower processing costs) or they may desire less efficient
service, producing a steady level of output at greater cost. As it is likely that some well intentioned and some less saint-like folks will be positioned on either side of the privatization debate,
creating a separate category for nasty privatizers does little to advance analysis.
12. See Butler, How Reagan Can Put PrivatizationBack on Track, HERITAGE FOUND. Backgrounder No. 550 (Dec. 3, 1986).
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luring marketing device cannot assure success for every good. The symbol
helps, but it does not conquer all.
The failure of many privatization proposals to readily succeed indicates
that, attractive as the notion of governmental disinvolvement may be, there
are political forces that support current levels and forms of governmental
involvement. These forces are sufficient to block a variety of possible
changes. This does not indicate that the changes are, in a strong normative
sense, bad ideas. The public choice literature of the past twenty-five years
describes -the ways in which our representative democratic institutions can

produce decisions that are quite difficult to justify under most normative
systems. 13 But brute, political force is often combined with a plausible rationale to induce representatives to support a particular policy outcome.
While the realities of political decisionmaking need not follow any coherent, normative system, neither the defeats nor the victories for privatization proposals should be viewed as products merely of brute political force.
Preferences informed by various imperfectly understood, often inchoate,
normative and positive influences control political decisionmaking, but ra-

tional argument also plays an important role. Such argument influences
underlying constituent preferences, affects the way representatives perceive
those preferences, and affects the weight representatives attach to those
14
preferences.

In addition to political opposition, a variety of principled arguments
have been invoked by opponents of privatization. As is true of those of its
proponents, the arguments propounded by privatization's opponents suggest disparate goals. Some embrace efficiency, yet debate the claims of
13. Much of this literature is helpfully summarized and discussed in D.
CHOICE

MUELLER, PUBLIC

(1979).

14. See, e.g., Kalt & Zupan, CaptureandIdeology in the Economic Theory of Politics,74 AM.
ECON. REv. 279 (1984); Kau & Rubin, Self-Interest Ideology, and Logrolling in Congressional

Voting, 22 J.L. & ECON. 365 (1979). This literature shows the influence of ideology on voting,
both by electorate and by representatives. It does not rigorously substantiate the intuitively persuasive point that, in many instances, a representative may consciously trade away expected votes
in favor of a position supported by an appealing argument. See Peltzman, ConstituentInterest and
Congressional Voting, 27 J.L. & EON. 181 (1984). Plainly, the representative who does this too
often will have a short tenure. But if, as studies of incumbency suggest, representatives have some
ability to function other than as pure "price takers" in the political market, there will be some
room for this sort of behavior. For discussion of the effect of incumbency, see Beth, Incumbency
Advantage and Incumbency Resources: Recent Articles, 9 CONG. & PRES. 119 (1981-82). For
discussion of the role of public interest consideration in public decisionmaking from differing
viewpoints, see Easterbrook, Statutes' Domains,50 U. CHI. L. REv. 533 (1983); Eskridge, Politics
Without Romance: Implications of Public Choice Theory for Statutory Interpretation, 74 VA. L.
REv. 257 (1988); Macey, Promoting Public-RegardingLegislation Through Statutory Interpretation. An Interest Group Model, 86 COLUM. L. Rnv. 223 (1986); Sunstein, Interest Groups in
American Public Law, 38 STAN. L. REV. 29 (1985).
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privatization on that score. 15 Some embrace the notion that government
and private enterprise rightly occupy different spheres but hold views quite
different from current advocates of privatization as to what defines those
spheres. 6 Others deny the existence of separate public and private spheres,
arguing implicitly or explicitly for an extension of governmental regulation
(albeit often in dramatically altered form) into what now generally is de17
scribed as the private realm.
The increasing visibility of the political debate over privatization and
the growing body of academic commentary on cognate matters invite
greater attention to the rationales supporting and opposing privatization.
At present, scholarly attention is generally directed to particular privatization possibilities or touches on privatization only as a tangent to the central
inquiry. Within this framework, academic discourse about privatization
principally concerns two aspects of the political debate. First, issue has
been joined over the empirical evidence of the efficiency of public versus
private enterprises.'" Second, academicians have extended the on-going debate over normative systems into an argument over which activities are best
performed by public and what by private enterprises.' 9 Both lines of argument are important to the resolution of privatization issues. The normative
inquiry is essential to discourse on the appropriate treatment of privatization in general or of particular proposals. 20 For most people the empirical
information will, in many circumstances, provide data relevant (even necessary) to resolution of the questions normative theory poses.
Elaboration of arguments on both of these issues, while necessary, is
unlikely to end disagreement over privatization. Admittedly, no disquisition on reasons for or against privatization is apt to completely quell disagreement. A third sort of inquiry, however, might facilitate discussion of
15. See, eg., McEntee, The Case Against Privatization,PRIVATIZATION REv. 7 (Fall 1985).
See also sources cited infra note 102.
16. See Mnookin, The Public/PrivateDichotomy: PoliticalDisagreementand Academic Repudiation, 130 U. PA. L. REV. 1429 (1982).
17. See Brest, State Action and Liberal Theory: A Casenote on Flagg Brothers v. Brooks, 130
U. PA. L. REV. 1296 (1982); Frug, Cities and Homeowners Associations: A Reply, 130 U. PA. L.

REv. 1589 (1982); Kennedy, The State of the Decline of the Public/PrivateDistinction, 130 U. PA.
L. REV. 1349 (1982); Klare, The Public/PrivateDistinction in Labor Law, 130 U. PA. L. REV.
1358 (1982); Singer, The Reliance Interest in Property, 40 STAN. L. REV. 611 (1988).
18. See supra notes 7 & 8.
19. See Friendly, Symposium: The Public-PrivatePenumbra- Fourteen Years Later, 130 U.
PA. L. REV. 1289 (1982).
20. For an elaboration of this argument in the context of debate over bureaucratic structures
and legal rules constraining them, see Cass, Allocation ofAuthority Within Bureaucracies: Empirical Evidence and Normative Analysis, 66 B.U.L. REV. 1 (1986) [hereinafter Cass, Allocation];
Cass, Models of Administrative Action, 72 VA. L. REV. 363 (1986) [hereinafter Cass, Models].
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privatization and, perhaps, provide some common ground. That inquiry
asks how privatization proposals fit our current legal landscape. Current
legal doctrines and structures plainly influence debate over privatization
and the fate of privatization initiatives. Moreover, this positive inquiry
provides information on the roles which we, as a society, now think are
appropriate for government and on the concerns we have over government
action. The inquiry should provide information, in particular, on the current consensus respecting government devolution of conduct or responsibilities to private actors: do legal doctrines reflect special concern over
government disinvolvement, and, if so, over what kind of disinvolvement?
This inquiry is, on occasion, joined with the other two inquiries, especially
the normative;2" but this issue thus far has been subordinated to the primary focus on empirical evidence or normative theory.
This article incorporates this third inquiry into a more general examination of positive issues implicated in privatization efforts. The article addresses three positive questions. The first question is what "privatization"
means as the term is currently used. To that end, Part II summarizes the
different uses of the privatization label and the assumptions implicit in
them.
In addition, the article seeks to identify a plausible positive theory of
government to address the question of what sort of privatization is likely.
Part III initially sketches two, alternative, positive theories of government.
One theory is preferable as a predictor of government behavior. Government behavior seems largely explicable as promoting the distributional interests of politically well-positioned groups. Rent-seeking explanations of
government, however, are inadequate predictors standing alone. A combination of private, rent-seeking interests and broader public interests is necessary to explain the roles assigned to government and the basis for
particular limits on governmental or private actors.
Third, the article asks what legal-constitutional impediments may affect
privatization efforts. Part IV suggests some of the legal obstacles to privatization and legal rules that might limit the gains from privatization.
Notwithstanding the considerable political opposition to privatization and
the considerable body of academic commentary suggesting skepticism of
private actors' incentives, legal rules have focused more on the extension of
government power than on its possible contraction. While privatization
21. E.g., Brest, supra note 17; Singer, supra note 17. See also Gillette & Hopkins, Federal
User Fees: A Legal and Economic Analysis, 67 B.U.L. REv. 795 (1987), reprinted in REPORTS
AND RECOMMENDATIONS, ADMIN. CONF. OF U.S. (1987); Mehay & Gonzales, Economic Incentives Under Contract Supply of Local Government Services, 46 PUB. CHOICE 79 (1985).
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presents many legal issues, it does not confront serious legal constraints
other than process constraints.
The paucity of legal restrictions on government disinvolvement might
be explained as confirmation of the theory of government articulated in Part
III. Alternatively, it might be taken to show the desirability of privatization. Or it might be explained as an historical anomaly. Or it might be
argued to be a confirmation of the sorry state of our legal system; it protects that which it should constrain and vice versa. The possible interpretations of the current legal landscape, which replicate the varying political
viewpoints concerning privatization, underscore the need for a conceptual
framework. Nonetheless, discussion of privatization ultimately must continue to rest heavily on the normative and positive issues that are subjects of
ongoing debate.
II.

FORMS AND ASSUMPTIONS

A.

Forms

Privatization proposals vary along several dimensions. They suggest
different routes to lessen government involvement in a given activity; they
bring about different degrees of public and private control over an activity;
and they leave different types of control in public and private hands. The
variation in each of these dimensions provides significant information about
what is desired and what the consequences of a proposal will be. The simplest starting point, and that which probably coincides most closely with
current legal thinking about government powers and obligations, is division
of privatization possibilities by the route or manner of disinvolvement.
1.

Divestiture

The first group of privatization possibilities involves formal government
ownership of an asset and proposes that government terminate such ownership. The classic examples are government ownership of what seems to be a
"proprietary" business, that is, one that produces a product and sells the
product to consumers. Conrail is such a business,2 2 as is the Tennessee
Valley Authority.2 3 Government ownership makes the government the ultimate decisionmaker on the quantity of goods produced, the quality of the

22. From its inception, Conrail technically was not a government instrumentality but a private, state-incorporated corporation operating with federal stock ownership and federal funding
under provisions stipulated by federal law. See 45 U.S.C. §§ 741-69 (1982); Regional Rail Reorganization Act Cases, 419 U.S. 102 (1981).
23. Tennessee Valley Authority Act of 1933, 48 Stat. 58 (1933) (codified as amended at 16
U.S.C. §§ 831-831dd (1982)).
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goods, the manner of production, the means by which (and customers to
whom) the goods are distributed, and the prices at which the goods are
sold. The proposal to sell the business to a nongovernment buyer usually
contemplates elimination of special governmental control over all of these
facets of the business.2 4 The business will remain subject to generally applicable rules respecting liability for product defects, constraints on environmental pollution, relations with employee unions, and so on. These
generally applicable rules provide government with a voice in many facets
of business operation. What distinguishes the government-run business
from private business is that in the former, all decisions on the various facets are mediated through government officials while in the latter, government officials' control is incomplete and generally is mediated through
persons who are not government officials.
In addition to the sale of a going concern, government may reduce its
ambit of authority by relinquishing other assets that may or may not be
used to generate income in the manner of a private enterprise. The sale of
land is exemplary.2 5 As with the sale of an enterprise, sale of an asset typically terminates special government control over it. In some instances,
such as the sale of rights to collect funds owed the government,2 6 there are
relatively few options for use of the asset. Application of the privatization
label to this last set of transactions seems intended to mislead. In contrast
to other forms of privatization, the sale of this sort of asset, while useful for
short-term fund-raising, does not significantly affect the nature or amount
of government activity.
Divestiture also can take the form of abandonment of assets. The government, before 1935, abandoned millions of acres of land to "homesteaders" who paid no money but agreed to improve the land in certain
respects.2 7 Similarly, there have been proposals for governments to give (or
sell at bargain prices) public housing projects to their tenants.2 8 The gift of
assets to particular individuals or the abandonment of assets to any taker
can terminate all government control or, as in the case of private transfers

24. See President's Budget Message to Congress, supra note 4; President's Budget Message to
Congress, -WEEKLY COMP. PRES. Doc. (1988).

25. See Libecap, The Efficiency Case for the Assignment of PrivateRights to FederalLands,
PRIVATE RIGHTS AND PUBLIC LANDS 29 (P. Truluck ed. 1983).

26. See Omnibus Budget Reconciliation Act of 1987, Pub. L. No. 100-203, 101 Stat. 1330
(1987) (amended 101 Stat. 308, 783 (1987)).
27. See P. GATEs, HISTORY OF PUBLIC LAND LAW DEVELOPMENT (1968).

28. See Cong. Rec. H4440 (daily ed. June 10, 1987) (remarks of Rep. Kemp). See also S.
(1985).

BUTLER, PRIVATIZING FEDERAL SPENDING: A STRATEGY TO ELIMINATE THE DEFICIT
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of property, may be made subject to specific conditions regarding use of the
assets.2 9
2.

Contracting

A second group of privatization proposals involves the contractual rearrangement of control over some, but not all, aspects of an activity. These
arrangements fall into two categories. One is the lease of government assets
to another party. One example in this category would be the lease of mineral rights in government-owned land or the lease of NASA launching vehicles to propel privately-owned satellites into Earth's orbit.30 In the other
category, known as "contracting out," the government purchases goods or
services from another party. The purchase might be of management services for a government-owned facility, such as a hospital or prison; 31 of other
32
services, such as trash collection, road building or even law enforcement; 33
or of goods for use by the government, from MX missiles to paper clips.
The largest group of privatization proposals suggests contracting out this
middle group of services.34 Proponents of privatization would have these
services performed by privately-owned enterprises, but some proposals sug35
gest inter-government contracting.
All of the contracting proposals provide for a sharing of decisionmaking
responsibility between government and the other contract party. The division of control could take very different forms. At one extreme, government could lease property on long-term basis without restricting its uses.
29. The Rule Against Perpetuities is the most visible example of the longstanding legal antip-

athy to certain kinds of continuing restraints on asset use. See R. POSNER, ECONOMIC ANALYSIS
OF LAW 479-87 (3d ed. 1986); Alexander, The Dead Handand the Law of Trusts in the Nineteenth
Century, 37 STAN. L. REV. 1189 (1985).
30. See, e.g., OFFICE OF TECHNOLOGY ASSESSMENT, MANAGEMENT OF FUEL AND
NONFUEL MINERALS IN FEDERAL LAND (1979); Cwik, Oil and Gas Leasing on Wilderness

Lands: The FederalLand Policy and ManagementAct, the Wilderness Act, and the United States
Department of the Interior 1981-83, 14 ENVTL. 585 (1984).
31. See Ferris & Graddy, ContractingOut: For What? With Whom?, 46 PUB. ADMIN. REV.
332, 336 (1986); Woolley, Prisonsfor Profit: Policy Considerationsfor Government Officials, 90
DICK. L. REV. 307 (1985).
32. See Ferris & Graddy, supra note 31; Savas, supra note 8, at 39.
33. See Packard, Improving Weapons Acquisition: What the Defense Department Can Learn
from the PrivateSector, 37 POL'Y REV. 11 (1986); Walker & Weber, A Transaction Cost Approach
to Make or Buy Decisions, 29 ADMIN. SCI. Q. 373 (1984).
34. See, e.g., supra note 8 and accompanying text; Fixler & Poole, The PrivatizationRevolu-

tion: What Washington Can Learn from State and Local Government, 37 POL'Y REV. 68 (1986);
Moore, How to Privatize FederalServices by "ContractingOut," HERITAGE FOUND. Backgrounder
No. 494 (March 13, 1986).

35. See Bish & Warren, Scale and Monopoly Problems in Urban Government, 8 URB. AFF. Q.
97 (1972); Mehay & Gonzalez, supra note 21.
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At the other extreme, government could purchase a good and provide the
design and manufacturing specifications, thereby leaving only the mechanics of its production to be contracted out; but even these can be largely
government controlled.3 6 The contracting proposals also vary in another
important dimension. In some instances, the privatization contemplated
would consist of replacing a service provided on a monopoly basis by government with one provided under contract by a single private entrepreneur.3 7 Other proposals would end the monopoly provision of the affected
government service.3 8
3. Increasing Choices: Deregulation and Vouchers
The prior proposals would reduce government control over property or
would substitute private inputs for government inputs in particular activities. Another group of privatization proposals is concerned with government restrictions on the range of choices available to private parties and
suggests the reduction or removal of current constraints on private choice.39
Two sorts of privatization proposals take different approaches to this goal,
each addressing one of two disparate sorts of governmental constraint.
Deregulation addresses situations in which the government directly regulates particular private behavior. The regulatory program at issue might
preclude entry into a business, or control the rates charged or the type of
service offered.' Deregulation suggests the elimination or modification of
such rules. The most sweeping form of deregulation abolishes an entire
regulatory structure, as the recent deregulation of domestic airlines nearly
did.4" Less wholesale approaches that eliminate specific rules-rules that,
for example, preclude entry into a business or restrict enterprises' opinions
36. Description of the division of responsibility in government contracting often accompanies
a discussion of the appropriate scope of legal liability to third parties. See, eg., Zollers & Hurd, A
Model for Analyzing the Government ContractDefense in ProductLiability, 9 J. PROD. LIAB. 317
(1986); Comment, The Government ContractDefense in Strict Liability Suits for Defective Design,
48 U. CHI. L. REv. 1030 (1981). An analysis of the relationship between liability rules and terms
in government contracts is found in Cass & Gillette, The Government Contractor Defense (Report to Am. Trial Lawyers' Ass'n Educ. Fund, Oct. 1987).
37. See, eg., Kolderie, supra note 3; Perry & Babitsky, ComparativePerformance in Urban
Bus Transit: Assessing PrivatizationStrategies, 46 PUB. ADMiN. REv. 57 (1986).
38. See Moore, supra note 34.
39. Plainly, there is room for argument whether particular choices really are available to
particular individuals and whether a given move reduces or expands the range of available choice.
See infra notes 47-56 and accompanying text.
40. S. BREYER, REGULATION AND ITS REFORM (1982) (describes a range of regulatory

programs).
41. See id.; Airline Deregulation Act of 1978, Pub. L. No. 95-504, 92 Stat. 1705 (codified at
49 U.S.C. §§ 1301-1729 (1982)).
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and options respecting the nature of services delivered or their prices or
availability-have gained currency in a variety of other fields, such as regulation of securities communications, banking, and natural gas.4"
These more narrowly focused deregulatory efforts encompass removal
of major impediments to private conduct, such as the authorization of essentially open entry into the long-distance telephone market 4 3 or the repeal
of the restriction on pricing securities brokerage fees.' Other deregulatory
efforts involve not the repeal, but the restructuring of governmental controls; for example, substitution of the "bubble concept" for pollution control targeted on particular equipment 45 or the substitution of performance
controls for more rigid product specifications. 46 This sort of restructuring
allows greater freedom for regulated entities to choose the means best
suited, in a given instance to meet regulators' goals.
A related form of privatization is available when government relies less
on command-and-control mechanisms than on direct provision of benefits
to a class of beneficiaries. Various commentators have suggested that beneficiaries could be better off, and government would be more responsive to
their needs and interests, if government allowed beneficiaries some choice
among goods or services.4 7 Thus, instead of providing a publicly funded
school for its residents, a locality might provide an "education voucher"
redeemable at any school of the parents' (and children's) choice. 4' The assumption is that any school, public or private, that did a good job of educating children at a reasonable price would flourish under such a system, while
schools that did a poor job would go out of business, sell out to better managers or take other steps to improve their performance in order to attract
voucher dollars.4 9
42. See, e.g., T. MORGAN, J. HARRISON & P. VERKUIL, ECONOMIC REGULATION OF BUSINESS: CASES AND MATERIALS 22-23 (2d ed. 1985).

43. See G. FAULHABER, TELECOMMUNICATIONS IN TURMOIL 24-78 (1987); Besen & Wood-

bury, Regulation, Deregulation,and Antitrust in the Telecommunications Industry, 28 ANTITRUST
BULL. 39 (1983).

44. Securities Acts Amendments of 1975, Pub. L. No. 94-29, 89 Stat. 97 (codified at 15
U.S.C. § 780-83 (1982)).
45. See Chevron U.S.A., Inc. v. Natural Resources Defense Council, 467 U.S. 837 (1984).
46. See, e.g., Omnibus Budget Reconciliation Act of 1981, Pub. L. No. 97-35, 95 Stat. 396,
703 (1981) (amending Consumer Product Safety Act).
47. E.g., Bridge, Citizen Choice in Public Services: Voucher Systems, ALTERNATIVES FOR
DELIVERING PUB. SERV. 51 (E. Savas ed. 1977).

48. See The Equity and Choice Act: Hearingson H.R. 3821 Before the Subcommittee on Elementary, Secondary, and Vocational Education of the House Commission on Educationand Labor,

99th Cong., 2d. Sess. (1986); Pear, Reagan Proposes Vouchers to Give Poor a Choice of Schools,
N.Y. Times, Nov. 14, 1985, at A20, col. 1.
49. Of course, insofar as there are external effects that are not readily monitored and countered (for instance, fostering racial discrimination), a particular voucher system may simply ex-
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4. Direct Dollar Choices
A final group of privatization proposals is also concerned with expanding the ambit of individual choices, focusing particularly on the choice
to spend a given sum of money in exchange for given benefits. These proposals assert that private choice is restricted whenever government officials
are authorized to collect a large block of funds and then, at their discretion,
divide the funds over activities of their choosing. This group of privatization proposals calls for a more direct link between the payment of money
and the receipt of a good or service. One example of this effort to tie costs
more closely to benefits is the call for imposition of user fees, specific
charges paid directly by those who elect or use particular government-provided goods or services.50 These fees have been used or proposed for a wide
array of government benefits such as highway tolls, customs charges, and
spectrum fees. 1 Arguably, user fees decentralize decisions over the services
to which they attach by giving the individuals who actually use the services
a more direct stake in them; individuals confronted with such fees must
decide if the benefits of the service exceed the fee. In each case, of course, it
may be questioned how the fee charged relates to the cost of providing the
service.2 But in all events, the payor is (at least presumptively) in a position to choose whether to pay and receive the service or decline to both pay
53
and play.
A different route to collapsing individual decisions respecting payment
for and receipt of benefits is simply to reduce general government revenues.
By reducing the amount of money government has to spend, ceterisparibus,
one increases the stock of money in private hands. Unlike the typical government decision - which raises money from taxing and borrowing5 4 and
change one set of third-party consequences for another. See infra text accompanying notes 11516, 201-02, 213-15.
50. See Grace Comm'n Report, supra note 7.

51. See Gillette & Hopkins, supra note 21.
52. See Gillette & Hopkins, supra note 21; Goetz, The Revenue Potential of User-Related
Charges in State and Local Governments, BROADBASED TAXES: NEW OPTIONS AND SOURCES
113 (R. Musgrave ed. 1973). See also FPC v. New England Power Co., 415 U.S. 345 (1974);
National Cable Television Ass'n, Inc. v. United States, 415 U.S. 336 (1974).
53. Charges that one has been "coerced" to pay a user fee or "had no choice" but to pay it
usually can be restated as complaints that the benefit received is so valuable to the recipient that
he felt it clearly worth even a very high price. The fee in such a case may, but need not, be well

above the cost (though not the value to our infra-marginal "payor") of the service provided. If
that is the case, the charge will often not be socially optimal. Apart from the expenditure of
resources necessary to administer the scheme and of resources inefficiently attracted to efforts to
undermine it, perfect price discrimination may prove the exceptional case to this point.

54. The focus in political economy often is on the demand side of public activity. A note
should be added here respecting the supply side. There is a difference, reflected in one impetus for
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spends it on a series of goods for which many taxpayers would not willingly
pay 5s - the prototypical private choice is to pay for a particular good a
price which the purchaser is believes fair.5 6 Hence, tax reduction becomes
privatization.
B. Assumptions
The privatization proposals build on several assumptions, positive and
normative. No single set of assumptions explains all of the proposals. Indeed, some privatization proposals arguably rest on assumptions which are
at odds with those underlying other proposals. In general, the proposals
build on some combination of the following five assumptions. The first two
assumptions relate to normative goals, the remaining three to positive prediction of the means calculated to accomplish them.57
1. Normative Bases
a. Baseline and Burden: The ContractarianTradition
A strong implication in much advocacy of privatization is the anomaly
of government decisionmaking; the "natural state"5 8 is decisionmaking by
autonomous individuals. For adherents to this view, it is generally irrelevant whether such autonomous individual decisionmaking in fact provides
the first form of human interaction; that is, whether communities and tribal
identity antedate concepts of individual identity. 9 The assumption is that
individual, autonomous decisionmaking is natural because it best suits
privatization, between coerced (tax) funding and voluntary (loan) funding by government. The
former is not so much the product of individual choice as is the latter and hence will not as closely
track the payors' assessment of the equivalence of payment to and return from government.
55. I believe this statement holds even apart from public-goods/free-rider problems. See infra notes 116-24 and accompanying text.
56. A caveat should be added regarding corporate or associational decisionmaking. Group
decisions will not always conform to this characterization. At the same time, affiliation with
private groups usually reflects greater voluntariness (in other words, it is characterized by lower
exit costs) than subjection to a given political decisionmaker.
57. The positive assumptions generally fit well with at least one of the normative bases for
privatization. The positive assumptions may also be consistent with accomplishing other goals.
See the discussion of private enterprise advantages (profit-motive and competiton) infra notes 84-

103.
58. Although it is no longer common to speak in terms of the state of nature as Hobbes did,
many advocates of privatization clearly take as the paradigm against which to measure societal
gains and losses the transactions of independent individuals sharing only a common set of ground
rules respecting individual entitlements. See, e.g., R. EPSTEIN, supra note 10; Lee, Choice and
Harms, in RIGHTS AND REGULATION, supra note 9, at 157; Machan, supra note 9.
59. Cf.F. HAYEK, THE THREE SOURCES OF HUMAN VALUES (1978); Posner, A Theory of
Primitive Society, With Special References to Law, 23 J.L. & EcON. 1 (1980).
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man's nature as a rational being, and all proper institutions must derive
from that nature." Subordination of individual decisions to governmental
commands thus requires affirmative justification. Put differently, the baseline process for any activity is autonomous, private action; government
power is presumptively disfavored until its proponents bear the burden of
justification.6 1
This normative proposition builds on the Lockean tradition which treats
government as though it were the creation of contractual agreement among
individuals who are free to choose whether and on what terms to have govermnent.6 2 The Lockean or contractarian tradition long has played an important role in debate over the shape of American political institutions.63 It
has not been the sole source of norms for public life," but has played, and
continues to play, a leading part in the normative grounding of government.6 5 This tradition provides one inspiration for privatizers, many of
whom assume acceptance of its normative precepts as a starting point.6 6
It is important to note that the Lockean tradition provides base referents and presumptions, but it does not ordain particular results. The tradition is antipathetic to government in its elevation of individual, extragovernmental decisionmaking to a place of central prominence. At the
same time, the tradition always has countenanced a role for government in
the protection of essential rights and liberties.67 Although the adherents to
this contractarian norm do not agree on a uniform set of essential rights,
the Lockean argument gave prominence to rights to hold, use, and transfer
property. True to the tradition, privatization proposals invariably assume
some role for government, although generally not in all respects the role
now played.68
60. Although not a straightline derivation, Lockean political philosophy builds on aspects of
Cartesian rationalism, the epistemological rooting ground for much of the political and economic
work that influenced Framers of the American Constitution and that continues to influence political debate.
61. See, e.g., S. BUTLER, supra note 9; Johnson, Regulation and Justice: An Economist's Perspective, in RIGHTS AND REGULATION, supra note 9, at 127.
62. J. LOCKE, Two TREATISES OF GOVERNMENT 179-242 (Everyman's Lib. ed. 1924) (1st
ed. pub. 1690).
63.

B. BAILYN, IDEOLOGICAL ORIGINS OF THE AMERICAN REVOLUTION (1967); G. WOOD,

1776-87 (1972).
64. See, e.g., J. MASHAW, DUE PROCESS IN THE ADMINISTRATIVE STATE 183-99 (1985)

CREATION OF THE AMERICAN REPUBLIC

(describing the three primary strands of liberal theory, all embedded in our current institutional
makeup, as Benthamite, Lockean, and Kantian).
65. See id.
66. Notable for its explicit discussion of this background is R. EPSTEIN, supra note 10.
67. J. LOCKE, supra note 62.

68. See Mnookin, supra note 16.
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Utility and Wealth

The second normative assumption underlying much of the movement
for privatizaton may be held along with the first assumption or independent
of it. This norm proposes the maximization of aggregate individual utilities
as the proper goal for social decisionmaking.69 Rejecting other "first principles" for social order, social utility maximization posits that the best course
of action in any situation is that which makes society best off as judged not
by reference to an abstract description of social good but by the synthesis of
individual assessments.70 Social utility maximization builds on Benthamite
utilitarianism.7 1 In moving from individual to social norms, the utilitarian
necessarily meets, in addition to other reservations about utilitarianism, 71
the objection that measurement of social utility is quite difficult. 73 Variants
of the social utility maximization norm have offered different answers to the
appropriate means for deciding when, in any situation involving social
choice, utility is maximized; the principal set of such efforts can be arrayed
on a line from Pareto to Samuelson.7 4
Often it is not clear which version of social utility maximization informs
a particular proposal, but many privatization proposals seem to accept two
notions that are not uniformly accepted among those who espouse the social utility norm. First, privatizers generally seem comfortable with the
proposition, common to non-Paretian social welfare functions, that we can
conclude that social utility has increased even where one or more parties
have been made worse off, that is, unanimous consent is not necessary to
establish a gain in overall social utility.7 5 Second, many privatizers appear
69. See, e.g., Johnson, supra note 61.
70. See, e.g., Keenan, Value Maximization and Welfare Theory, 10 J. LEGAL STUD. 409
(1981); Posner, Utilitarianism,Economics, and Legal Theory, 8 J. LEGAL STUD. 103 (1979); Samuelson, Reaffirming the Existence of ReasonableBergson-Samuelson Social Welfare Functions, 44
ECONOMETRICA 81 (1977).
71.

See J. MASHAW, supra note 64; Posner, supra note 70.

72. See, e.g., Gewirth, Can UtilitarianismJustify Any Moral Rights?, in ETHICS, ECONOMICS,
AND THE LAW 158-93 (1982); Lyons, Utility and Rights in Ethics, in ETHICS, ECONOMICS, AND
THE LAW 107-38 (1982); Michelman, Norms and Normativity in the Economic Theory of Law, 62
MINN. L. REV. 1015 (1978); Williams, A Critique of Utilitarianism,in UTILITARIANISM: FOR
AND AGAINST 77-150 (J. Smart & B. Williams ed. 1973).
73. See, eg., A. SEN, CHOICE, WELFARE, AND MEASURE (1982).
74. These works are summarized in A. FELDMAN, WELFARE ECONOMICS AND SOCIAL
CHOICE THEORY 138-48 (1980).
75. See, e.g., S. BUTLER, supra note 9. This proposition is far from universally accepted. For
a discussion of the point from various perspectives see K. ARROW, SOCIAL CHOICE AND INDIVID-

UAL VALUES (2d ed. 1963); A. SEN, supra note 73; Cass, Coping with Life, Law, and Markets: A
Comment on Posner and the Law-and-Economics Debate, 67 B.U.L. REV. 73 (1987); Harsanyi,
Cardinal Welfare, IndividualEthics, and InterpersonalComparisons of Utility, 63 J. POL. ECON.
309 (1955); Sager, Pareto Superiority, Consent, and Justice, 8 HOFSTRA L. REV. 913 (1980).
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to accept as a norm the maximization of preferences weighted in dollars what one would spend to secure or to prevent a given outcome, subject to
current tastes and budgetary constraints - possibly in place of, but more
likely as a surrogate for measurement of maximization of social utility.7 6
Reaction to privatization proposals may differ among those who accept
wealth maximization as an adequate stand-in for utility maximization and
those who choose less readily ascertainable but more philosophically defensible versions of utility maximization." Wealth maximization is defended
as promoting a better society for all by the production of "a larger pie."7 "
Other forms of social utility maximization might be characterized as promoting production of the pie that yields the greatest total pleasure in eating
(the best combination of taste and size). Most variants of either utility maximization or wealth maximization, however, share a focus on the whole pie
rather than on the manner in which it is divided.79
2.

Information Positive Bases and Individual Action

The normative bases, while influential, seldom are brought to the surface in privatization arguments. Positive assumptions for privatization,
while also often inarticulate, more frequently are explicit bases for
argument.
One positive assumption that frequently supports privatization efforts
is the informational advantage of decentralized, incremental decisionmaking over centralized, comprehensive decisionmaking. Examination of the
psychology of decisionmaking has discussed various aspects of the problem
under titles such as information impactedness, information overload, and
bounded rationality. The technical distinctions among these concepts are
not of consequence here; however, the essential message linking them is
significant. For many decisions, so much information must be gathered,
assimilated, and analyzed, and so many interrelated predictions made, that
a single ex ante calculation for an entire class of events stands relatively
76. See E. SAVAS, supra note 9. See also supra note 8.
77. Argument over these normative standards is presented, inter alia, in Coleman, Efficiency,'
Utility and Wealth Maximization, 8 HOFSTRA L. REV. 509 (1980); Dworkin, Is Wealth a Value?,
9 J. LEGAL STUD. 191 (1980); Kelman, MisunderstandingSocial Life: A Critique of the Core
Premises of "Law and Economics," 33 J. LEGAL EDUC. 274 (1983); Kornhauser, A Guide to the
Perplexed: Claims of Efficiency in the Law, 8 HOFSTRA L. REV. 641 (1980); Kronman, Wealth
Maximization as a Normative Principle, 9 J. LEGAL STUD. 227 (1980); Posner, The Value of
Wealth: A Reply to Dworkin and Kronman, 9 J. LEGAL STUD. 243 (1980).
78. See R. EPSTEIN, supra note 10; R. POSNER, THE ECONOMICS OF JUSTICE (1982); Posner,
supra note 77.

79. See Bebchuk, The Pursuit of a Bigger Pie: Can Everyone Expect a Bigger Slice?, 8 HOFSTRA L. REV. 671 (1980).
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little prospect of reaching accurate results, regardless of the normative goals
posited. S° When the governing norm makes the preferences of many individuals relevant to decision, the informational disadvantage of centralized
determinations is exacerbated. 1 The production of consumer goods is a
classic example. Even though competitive markets will often overproduce
some goods and underproduce others, the fit between consumer wants and
production in economies characterized by such markets is infinitely superior to that in centralized, planned economies. 2
Privatization proposals often assume both the desirability of maximizing
consumer satisfaction and the utility of dispersed decisionmaking in achieving that end. Many of the divestiture, deregulation, and voucher proposals
rest on this ground.8 3 Even where other norms are pursued, however, the
reduction in centralized decisionmaking that is present to some degree in all
privatization proposals arguably improves the decisions generated.
a. Incentive Advantages: PrivateEnterprise and Competition
A second positive assumption, often explicit in privatization proposals,
is that most governmental bureaucratic structures perform their assigned
tasks poorly because the bureaucrats are not motivated to do better. Many
of the contracting proposals provide no significant change in the government's mission, but posit that the mission can be accomplished better at
lower cost - that is, more efficiently - under a different structure.8 4 Two
different, though often conflated, assumptions support these proposals.
First, it is assumed that private enterprise, and especially private, forprofit enterprise, can provide better performance incentives than can public
80. See, e.g., March, Bounded Rationality,Ambiguity, and the Engineeringof Choice, 9 BELL
J. ECON. 587 (1978). Although the phenomenon of information impactedness is widely accepted,
analysis of its implications varies. Argument on this point is explicit in the literature on consumer

choice, information overload, and cognitive error. See Edwards & Winterfeldt, Cognitive Illusions
and Their Implicationsfor the Law, 59 S. CAL. L. REV. 225 (1986); Grether, Schwartz & Wilde,
The Irrelevance of Information Overload: An Analysis of Search and Disclosure, 59 S. CAL. L.
REV. 277 (1986); Malhotra, Reflections on the Information Overload Problem in Consumer Decision Making, 10 J. CONSUMER RES. 436 (1984); Scott, Errorand Rationality in IndividualDecisionmaking: An Essay on the Relationship Between Cognitive Illusions and the Management of

Choices, 59 S. CAL. L. REV. 329 (1986).
81. See, eg., Stigler, Economic Competiton and PoliticalCompetition, 13 PUB. CHOICE 91

(1972).
82. See, e.g., R. DAHL & C. LINDBLOM, POLITICS, ECONOMICS AND WELFARE 369-438
(1963); M. FRIEDMAN & R. FRIEDMAN, FREE TO CHOOSE (1982).
83. See, e.g., J. COONS, W. CLUNE & S. SUGARMAN, PRIVATE WEALTH AND PUBLIC EDUCATION 256-68 (1970).
84. See, e.g., E. SAVAS, supra note 9.
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enterprise. Profit-seeking institutions generate a fund of money, the size
of which varies with the quality of the enterprise's performance. The ability
to share in that fund can be a powerful inducement to better performance.
Of course, there are agency-cost problems in such enterprises,8 6 just as
there are in government enterprises,8 7 and in large, established enterprises
of any sort these costs may be very large. 8 On the other hand, the forprofit enterprise has a clear inducement to adopt efficient structures to reduce agency costs as long as more efficient performance promises increased
profits.8 9 The monitors may be paid out of increased earnings to see that
others do not shirk their duties. 90 Moreover, even though there may be
impediments to observation of employees' performance or to correlation of
observed performance inputs with desired outputs,9 1 the existence of a clear
unit of measure for overall performance - dollars of profit - aids the reduction of agency costs.92
Governmental bureau heads share some of the incentives of corporate
executives to secure good performance from their organizations and in fact
appear to engage in many agency-cost reducing practices similar to those
observed in private enterprise. 93 However, it is unclear toward what end
85. E.g., id.
86. See, e.g., Pratt & Zeckhauser, Principalsand Agents: An Overview, in PRINCIPALS AND
AGENTS: THE STRUCTURE OF BUSINESS 1 (J. Pratt & R. Zeckenhauser ed. 1985); Fama, Agency
Problems and the Theory of the Firm, 88 J. POL. ECON. 288 (1980); Jensen & Meckling, Theory of
the Firm: ManagerialBehavior, Agency Costs and Ownership Structure, 3 J. FIN. ECON. 305
(1976).
87. See, e.g., Borcherding, The Sources of Growth of Public Expenditures, in BUDGETS AND
BUREAUCRATS 45, 61-63 (T. Borcherding ed. 1977); Cass, Allocation, supra note 20; Cass, Damage Suits Against Public Officers, 129 U. PA. L. REv. 1110 (1981) [hereinafter Cass, Officers];
Rose-Ackerman, Reforming Public Bureaucracy Through Economic Incentives?, 2 J.L., ECON. &
ORG. 131 (1986).
88. K. ARROW, Controlin Large Organizations,in ESSAYS IN THE THEORY OF RISK-BEARING 223 (1971); Ellickson, Citiesand Homeowners Associations, 130 U. PA. L. REv. 1519 (1982);
Pratt & Zeckhauser, supra note 86.

89. Even if, as is often noted, exogenous factors influence corporate performance, performance is likely to be correlated positively with certain relatively predictable inputs (e.g., hard work).
The claimed benefit of the profit inducement may be reduced by the influence of exogenous factors, but so long as workers in the private sector recognize some connection between performance
and profits this particular incentive advantage remains.
90. See, e.g., Alchian & Demsetz, Production,Information Costs, and Economic Organization,
62 AM. ECON. REv. 777 (1972); Pratt & Zeckhauser, supra note 86.
91. See Holmstrom, Moral Hazardand Observability, 10 BELL J. ECON. 74 (1979); Shavell,
Risk-Sharing and Incentives in the PrincipalandAgent Relationship, 10 BELL J. EcON. 55 (1979).
92. E.g., Fama, supra note 86.
93. Cass, Allocation, supra note 20; De Alessi, Mangerial Tenure Under Private and Public
Ownership in the Electric PowerIndustry, 82 J. POL. ECON. 645 (1974); McKean, Property Rights
Within Government, andDevices to Increase GovernmentalEfficiency, 39 So. ECON. J. 177 (1972);
Posner, The Behavior of Administrative Agencies, 1 J. LEGAL STUD. 305 (1972).
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these measures are directed. While bureau heads seek to have subordinates'
conduct conform to the bureau heads' desires, many commentators have
opined that bureau heads pursue goals disconsonant with the appropriate
goal for their bureau.94 For that reason, perhaps, the tools at a government
bureau head's disposal for controlling subordinates' behavior are less powerful than those generally enjoyed by their counterparts in private
95
enterprise.
A second, independent reason why government bureaus are assumed to
be poor motivators is that many are monopolies; they provide services for
which no competitive alternative is available. 96 Charles Tiebout's votingwith-the-feet model of local government tax-and-service selection introduces a measure of inter-government competition. 97 Similar arguments
have been made with respect to particular services provided by state government.9 8 Even in these arenas, however, competition is restricted and
cannot be presumed to produce incentives equivalent to competition in
markets where exit costs are less. 99 More important, these quasi-competitive services probably represent a minority of government services.
Although some writers have argued that monopolies should be at least as
aggressive as competitive enterprises in pursuing beneficial strategies such
as efficient production methods, organization, and investment in innovation, 100 a strong consensus exists that competition does produce greater efficiency. 10 ' At least some empirical evidence supports this contention.'0 2
Many privatization plans combine a shift of functions to private enterprise
94. E.g., W. NISKANEN, BUREAUCRACY AND REPRESENTATIVE GOVERNMENT (1971);
Borcherding, supra note 87; Borcherding, Toward a Positive Theory of Public Sector Supply Arrangements, in CROWN CORPORATIONS IN CANADA 1, 99 (J. Prichard ed. 1983).
95. Baxter, Enterprise Liability, Public and Private, 42 L. & CONTEMP. PROBS. 45 (1978);
Cass, Allocation, supra note 20; Scalia, The ALJ Fiasco: A Reprise, 47 U. CHI. L. REV. 57 (1980).
96. See, e.g., Bish & Warren, supra note 35.
97. Tiebout, A Pure Theory of Local Expenditures, 64 J. POL. ECON. 416 (1956).
98. Easterbrook, Antitrust and the Economics of Federalism, 26 J. L. & ECON. 23 (1983);
Rice, ProductQuality Laws and the Economics of Federalism, 65 B.U.L. REV. 1 (1985); Romano,
Some Pieces of the Incorporation Puzzle, 1 J.L., ECON. & ORG. 225 (1985).
99. Macey & Miller, Toward an Interest Group Theory of Delaware CorporateLaw, 65 TEx.
L. REV. 469 (1987).
100. E.g., Posner, NaturalMonopoly and Its Regulation, 21 STAN. L. REV. 548 (1969).
101. See, e.g., G. STIGLER, THE ORGANIZATION OF INDUSTRY 5-15 (1968).
102. E.g., Edwards & Stevens, The Provision of Municipal Sanitation Services by Private
Firms: An EmpiricalAnalysis of Alternative Market Structures and Regulatory Arrangements, 27
J. INDUS. EON. 133 (1978); Mehay & Gonzalez, supra note 21; Niskanen, Bureaucratsand Politicians, 18 J.L. & ECON. 617 (1975); Spann, Public Versus PrivateProvision of Government Services,
in CROWN CORPORATIONS IN CANADA 1, 74 (J. Prichard ed. 1983). (all indicating that even
public provision of services becomes more efficient when competitive). See also Bish & Warren,
supra note 35; Caves & Christensen, The Relative Efficiency of Public and Private Firms in a
Competitive Environment, The Case of Canadian Railroads, 88 J. POL. ECON. 958 (1980).
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with the introduction of competition, but some simply introduce an element
10 3
of competition into government.

b.

Government as Rent-Seeking

A final assumption supporting much privatization advocacy is that democratic-representative government inescapably operates as a vehicle for creating economic rents. 1" The argument is that our government structures
consistently produce appropriable private benefits at public expense.l105
This argument is compatible with a variety of normative goals for public

decisionmaking. It does not deny the existence of principled justifications
for collective action. Rather, the assertion is that even when there is a principled explanation for invoking government processes, those processes are
apt to be used to other ends. This argument -has received considerable play
in recent years10 6 and supports the call to reduce the ambit of government

action. 107
C.

Debating Privatization: From Propriety to Probability

The assumptions that provide a supporting rationale for privatization

may not fully explain the motivation for any given privatization proposal.
The assumptions do, however, stake out the ground for debate. It is not
surprising that considerable attention is paid to the conflicting empirical
evidence respecting the relative efficiencies of private and public enterprises

or perhaps, more accurately, to the conflicting conclusions drawn from the
empirical evidence.10 It also is not surprising that debate over the assumptions has not proved availing. To an extraordinary degree, the positive as

well as the normative rationales for or against privatization are not subject
103. See Mehay & Gonzalez, supra note 21.
104. See, e.g., S. BUTLER, supra note 28, at 18-24. The argument is spelled out at greater
length in J. BUCHANAN, R. TOLLISON & G. TULLOCK, TOWARD A THEORY OF THE RENT-

SEEKING SOcIETY (1980). In simple form, an economic rent is any payment in excess of the social
wealth-maximizing optimum. Throughout this paper I draw no distinction between econbmic
rents and quasi-rents (temporary excess payments attributable to market disequilibrium). For a
more precise definition, see D. PEARCE, THE DICTIONARY OF MODERN ECONOMICS 124, 366

(1983).
105. See, eg., S. BUTLER, supra note 28; Yeager, Is There a Bias Toward Overregulation?,in
MACHAN, supra note at 99.
106. See, e.g., J. BUCHANAN, R. TOLLISON & G. TULLOCK, supra note 104; Aranson, Gellhorn & Robinson, A Theory of Legislative Delegation, 68 CORNELL L. REV. 1 (1982); Macey,
Promoting Public-RegardingLegislation Through Statutory Interpretation: An Interest Group
Model, 86 COLUM. L. Rv. 223 (1986).

107. For a further discussion of the relationship between the concept of government as a
producer of rents and as a producer of public goods see infra text accompanying notes 203-24.
108. See sources cited supra notes 8 & 102.
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to proof in any meaningful sense and, hence, debate over them will continue
to resist closure.
More fruitful ground for discussion might be found by inquiry into issues that do not directly implicate the propriety of privatization but instead
address the probability of successful privatization. The issues addressed in
Parts III and IV follow this path, asking first, what legislative success privatization is likely to achieve and second, what judicial controls might affect
privatization.
While not directly assessing the propriety of privatization, these inquiries, as will become apparent shortly, cannot elide the issues that are posed
by argument over the assumptions that underlie privatization proposals, especially as far as political prognostication is essayed. Any sort of guess at
political actors' responses to the general run of privatization efforts requires
a positive theory of government.' 0 9 And any such theory necessarily passes
judgment on several of the assumptions that are matters of ongoing debate.
The shift to positive theory is useful, nonetheless, in providing a base for
discussion that does not demand agreement on normative principles for
governance, a project that has, for all the attention lavished on it, remained
intractable."1 1 Positive theory, if successful, identifies the inchoate principles that have guided past decisions 1 1 and may prove useful in mediating
normative argument. Inevitably, however, positive theories must steer between the risk of tautology (merely cataloguing what is without simplifying,
or propounding a principle of such generality as to give no guidance) and
erroneous abstraction (simplifying, but suggesting a principle that does not
fit the data sufficiently).'1 2 The latter risk is especially acute where-the data
consists of human actions that are informed by heterogeneous, normative
beliefs. Moreover, the initial theories examined here, although characterized as positive, plainly lend themselves to different normative approaches.
Rather than treat them as disguised normative theses, they are taken here
as possible inputs to a truly positive (descriptive-predictive) theory of government and are examined for their contribution to that effort.
109. See Cass, Models, supra note 20.
110. See Cass, Looking with One Eye Closed: The Twilight of Administrative Law, 1986
DUKE L.J. 238; Leff, Unspeakable Ethics, UnnaturalLaw, 1979 DUKE L.J. 1229; Singer, The
Player and the Cards: Nihilism and Legal Theory, 94 YALE L.J. 1 (1984).

111. See, eg., J. MASHAW, supra note 64, at 50 (discussing the "model of appropriateness").
112. See id.
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PRIVATIZATION AND THE POSITIVE THEORY OF GOVERNMENT

This section examines two competing positive theories, offers a synthetic
theory, and explores the implications of this theory. The synthetic theory
suggests that, although our system of government will be characterized by
both errors of omission and commission, the likely systematic error in public decisionmaking is inclination toward too much government activity, not
too little (at least if the ideal is social wealth maximization). The theory
further suggests that, because excessive governmental activity derives from
impediments to publicly interested collective action, reduction in the ambit
of government activity may respond to the same socially undesirable forces
that play a role in affirmative government action.
Notwithstanding this possibility, recognition of the skew toward errors
in governmental expansion would promote constitutional rules that provide
relatively few constraints on government withdrawal from activities in
which it engaged and more controls on extensions of governmental power.
The theory also shows adoption of such wealth-increasing constitutional
rules to be consistent with a constitutionally-based system of decisionmaking that often produces political decisions which reduce societal wealth.
The tendencies predicted by the synthetic theory lead legislative and judicial decisions in different directions. Legislative decisions will be biased
against privatization. Judicial decisions will incline in favor of
privatization.
A.

Public Interest, Public Choice, and the Supply of Government

1. Public Interest Theories
Descriptions of government decisionmaking fall within two principal
groups. Public interest descriptions of government view at least the initial
(usually legislative) decision to take some action as responsive to an objective concept of social good: government provides a service directly or regulates its provision by others in order to increase societal well-being." 3
Although commentators who share this perspective do not all agree on a
definition of social good, and few make explicit the definition that informs
them, the consensus has been that one can identify appropriate areas for
government action by reference to deficiencies in the incentives of private
actors.
113. See, ag., R. CASS & C. DIVER, ADMINISTRATIVE LAW: CASES AND MATERIALS 7-10
(1987); T. LowI, THE END OF LIBERALISM (2d ed. 1979); Michelman, PoliticalMarkets and
Community Self Determination: Competing JudicialModels of Local Government Legitimacy, 53
IND. L.J. 145, 148-59 (1977).
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Four circumstances account for the bulk of situations in which private
incentives have been found wanting. First, naturally monopolistic business
enterprises, which are rewarded with greater profits if they restrict supply
below the social optimum and raise price above it, generally are conceded1 to
14
behave in a socially undesirable way absent government intervention.
Second, because of free-rider and holdout problems, the private market is
apt to produce too few public goods (goods that once produced can be used
by additional consumers at low cost relative to the cost of excluding uncompensated use)." 5 Third, some activities generate negative externalities,
harming individuals who do not participate directly in those activities; the
expectation is that participants in these activities will harm others excessively.11 6 Finally, participants in some activities have asymmetric information; consequently, one set of participants will systematically be
disadvantaged by the activity." 7 These deficiencies in private, unregulated
behavior are relied on to explain why government regulates utilities, funds
the national defense, restricts pollution, and regulates the market for used
cars.

118

Public interest descriptions of government face several difficulties. For
one, the theories seem unable to combine coherence and accurate description. The identified deficiencies in private incentives all fit fairly well-developed economic models, but these categories cannot readily accommodate
all of the programs in which government engages, much less those which
Broader statements of the public
are asserted to further public interest.'
cohesion. 120
analytic
losing
tautologies
become
interest
Further, the identification of deficient private incentives establishes no
more than half the predicate for public-interested government action; the
114. See, e.g., S. BREYER, REGULATION AND ITS REFORM (1982); A. KAHN, THE ECONOMICS OF REGULATION (1971).

115. See, e.g., Head, Public Goods and Public Policy, 17 PUB. FIN. 197 (1962); Samuelson,
Aspects of Public Expenditure Theories, 40 REV. ECON. & STATISTICS 332 (1958).
116. E.g., S. BREYER, supra note 114; Steiner, The Legalization of American Society: Economic Regulation, 81 MICH. L. REV. 1285 (1983).
117. See, e.g., Sunstein, Legal Interference with PrivatePreferences, 53 U. CHI. L. REV. 1129
(1986). If those who are informationally disadvantaged recognize that fact, too little of the activity may occur as the parties adjust their behavior to avoid harm.
118. E.g., T. MORGAN, J. HARRISON & P. VERKUIL, supra note 42, at 15-20.
119. Indeed, the close fit between public interest theories and the norm of allocative efficiency
along with the poor correlation of these theories and observed government action calls into question the characterization of public interest theories as positive theories. Arguably, these theories

are intended for prescriptive - not descriptive and predictive -

ends. In their juxtaposition to

the other theories discussed here, however, public interest theories have been explicitly offered and
defended on positive rather than normative grounds.
120. Posner, Theories of Economic Regulation, 5 BELL J. ECON. 335 (1974).
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consequences of private action must also be worse than those attending public intervention. 12 ' As Ronald Coase and others have pointed out, there are
many avenues for private conduct to remedy deficiencies in private incentives and equally many ways for government action to produce less desirable results.122 The public interest analysis requires an explanation of social
goals, whether in social welfare, wealth-maximization, or other terms, and
correlation of government action with those goals. No theory has successfully bridged the gap between identifying first-level imperfections in private
conduct and demonstrating that the action taken by government improves
society. 123 In other words, the public interest theories describe situations in
which government action could serve an overarching social interest, but the
theories fall short of establishing that the action taken actually does so.
Finally, absent some demonstration that government action addressed
to imperfections in the private sphere indeed promotes the public interest,
public interest theories must propose some basis for belief that government
actors at least enjoy incentives to promote the public interest. This is the
clearest failing of these theories, for they contain no systematic linkage of
public interest to the incentives of government actors. 124
2.

Public Choice Theories

Public choice theories approach the description of government decisionmaking from a very different perspective. They begin not with abstract
statements of social good but with individual self-interest, elaborating the
manner in which individual choices will be aggregated in voting, 125 the
manner in which representatives respond to voter preferences so as to maximize the likelihood of re-election, 126 the means by which representatives
harmonize their divergent interests to arrive at legislative decisions, 127 and
121. Public action might be premised in its symbolic importance wholly apart from its more
immediate, practical consequences. This premise, while a serious qualification of vigorously consequential analysis, is seldom articulated as a sufficient ground for government action and rarely
operates free from consequential concerns. See, eg., Cass, supra note 75.
122. See, e.g., Coase, The Problem of Social Cost, 3 J.L. & ECON. 1 (1960); Demsetz, "hy
Regulate Utilities, 11 J.L. & ECON. 55 (1968).
123. See Posner, supra note 120; Sunstein, supra note 117.
124. Posner, supra note 120.
125. E.g., D. BLACK, THE THEORY OF COMMITTEES AND ELECTIONS (1958); S. BRAMS & P.
FISHBURN, APPROVAL VOTING (1982); J. BUCHANAN & G. TULLOCK, THE CALCULUS OF CONSENT (1962); A. DOWNS, AN ECONOMIC THEORY OF DEMOCRACY (1957).
126. E.g., A. DOWNS, supra note 125; M. OLSON, THE LOGIC OF COLLECTIVE ACTION
(1965); G. TULLOCK, TOWARD A MATHEMATICS OF POLITICS (1967).
127. E.g., A. BRETON, THE ECONOMIC THEORY OF REPRESENTATIVE GOVERNMENT
(1974); J. BUCHANAN & G. TULLOCK, supra note 125; A. DOWNS, supra note 125; W. RIKER,
THE THEORY OF POLITICAL COALITIONS (1962).
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the connection of bureaucrats' decisional incentives to those of other government actors.' 28 The public choice writings argue that democratic-representative processes produce government decisions very different from those
described by public interest theory. While public interest theories predict
government action that arguably intends to improve society overall - promotion of allocative efficiency or altruism directed toward those who are in
the worst position in society, for example - public choice theories emphasize the probability that government will force redistributions of wealth that
diminish social utility.1 29 For example, from a median voter model that
does not require much information about particular voting groups, Aaron
Director deduced "Director's Law," which asserts that democratic-representative governments generally will redistribute wealth from both the
wealthiest and the most impecunious members of the polity to those in the
middle.1 3 0
Other public choice writings, incorporating more information about
voters suggest ways in which relatively small groups also are advantaged by
government. Democratic-representative processes are influenced not only
by the number of citizens who prefer a particular outcome but also by variations in the intensity of individual preferences and by the costs of acquiring
information, of aggregating funds, and of acting in furtherance of personal
interests.13 Hence, groups that are most interested in particular issues and
that face the lowest transaction costs in promoting their interests systematically will be favored both over other groups and over the general public. 32
Public choice commentators argue that empirical evidence sustains
these positive claims, establishing that industry groups have been able to
persuade government to create unnatural monopolies,1 33 and that such
groups have induced government to produce private goods at public expense (including overproduction of goods like road repair, that have both

128. E.g., W.

NISKANEN,

supra note 94; G.

TULLOCK, THE POLITICS OF BUREAUCRACY

(1965); Aranson, Gellhorn & Robinson, supra note 106; Peltzman, The Theory of Economic Regulation, 2 BELL J. EcON. & MGMT. Sci. 3 (1971); Stigler, Toward a More General Theory of Regulation, 19 J.L. & ECON. 211 (1976).
129. See, eg., J. BUCHANAN, R. TOLLISON, & G. TULLOCK, supra note 104; M. OLSON, THE
RISE AND DECLINE OF NATIONS (1982); Vetter & Gallaway, Rent-seeking, DistributionalCoalitions, Taxes, Relative Pricesand Economic Growth, 51 PUB. CHOICE 93 (1986); Willig & Bailey,

Income Distribution Concerns in Regulatory Policymaking, in

STUDIES IN PUBLIC REGULATION

(G. Fromm ed. 1981).
130. See Stigler, Director'sLaw of Public Income Redistribution, 13 J.L. & ECON. 1 (1970).
131. E.g., J. BUCHANAN & G. TULLOCK, supra note 125; M. OLSON, supra note 126; G.
TULLOCK,

supra note 126.

132. E.g., M. OLSON, supra note 126.
133. E.g., Hazlett, PrivateMonopoly and the Public Interest: An Economic Analysis of the
Cable Television Franchise, 134 U. PA. L. REV. 1335 (1986).
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private and public goods aspects), 134 to protect activities that generate negative externalities,13 5 and to assist those who enjoy informational advantages. 136 Many public choice writings thus paint a very unflattering picture
of social decisionmaking; not only are actors motivated by selfish interests,
that of the Smithian market,"' 7 generbut their combined conduct, unlike
138
ates socially undesirable results.
As public choice theory has developed, some limitations of the theory
also have appeared. Although the theory does a good job of suggesting
those groups that do relatively well and those that do not, it is not yet able
to generate specific predictions in many circumstances. Government sometimes acts and sometimes does not act to favor the groups that public choice
139
theory indicates will be specially benefitted by representative processes.
As median voter models suggest, government sometimes acts to benefit
large, diffuse, modestly interested groups that, according to special interest
focused public choice writings, would seem ill suited to command government's favor.
Such actions suggest the necessity for greater integration of median
voter and special interest public choice writing. In conjunction, special interest discussions may be seen not as offering a free-standing analysis of
public decisionmaking but, instead, as describing the process by which legislative decisions are moved away from results that median voter analysis
would predict. The insight of special interest public choice is that legislators' decisions are affected not only by their estimate of median voter preferences but also by information on substantive effects of alternative decisions,
by information on electoral effects, and by information on campaign funding effects. These factors enhance the influence of organized, intensely interested groups. The composite public choice model, however, does not
envision a contest between an organized group and the general, diffuse, less
intensely interested public. Rather, the contest is for interest groups to offer
134. E.g., J. BUCHANAN & G. TULLOCK, supra note 125; G. TULLOCK, PRIVATE WANTS,
PUBLIC MEANS (1970).
135. E.g., B. ACKERMAN & W. HASSLER, CLEAN COAL, DIRTY AIR (1981).

136. E.g., Gellhorn, The Abuse of OccupationalLicensing, 44 U. CHI. L. REv. 6 (1976).
137. See Hutchison, Adam Smith and the Wealth of Nations, 19 J.L. & ECON. 507, 517-18
(1976).
138. Although there is some difference of opinion, public choice writers generally agree that
public decisionmaking systematically is skewed toward action at odds with overall social interest.
At one extreme, some commentators suggest that nearly all public action attainable through our
representative-democratic processes is socially undesirable. See, e.g., Stigler, supra note 128; Stigler, supra note 81.
139. See, e.g., Farber & Frickey, The Jurisprudenceof Public Choice, 65 TEx. L. REV. 873
(1987); Posner, supra note 120.
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enough to move the median legislative voter from a position presumptively
consonant with general (median) voters' interests. In this contest, the further a group would have the legislators move from general public interests,
the more the group must offer to secure a legislative majority. The composite public choice vision, then, would be comfortable with legislative action
that, if inconsistent with principles defining total public interest, nonetheless
seemed to benefit the general public.
Although this composite has been part of public choice theory for decades, most writing has opted for a heavier focus on one or the other analytic stand. In analysis of regulation, the special interest strand has been
dominant. Thus, legislative and administrative participation in some privatization efforts, such as recent deregulation that many public choice writers
have argued benefits the general consuming and tax-paying public, at the
moment seem a strained fit with positive public choice theory."4
Writings within the public choice tradition, however, provide a basis for
accepting a divergence of observed action from positive public choice (inter140. See Levine, Revisionism Revised? Airline Deregulation and the Public Interest, 44 L. &
CONTEMP. PROBS. 179 (1981); Weingast, Regulation, Reregulation, and Deregulation: The Political Foundations of Agency-Clientele Relationships,44 L. & CONTEMP. PROBS. 147 (198 1).

It may be possible to explain deregulation within standard public choice models by focusing on
the changing conditions that reduce the benefits of regulation or that increase the costs of maintaining it. In some instances, such as telecommunications and banking, deregulation has followed
technological developments that changed the scale economies of the regulated business so as to
facilitate introduction of competitive enterprises. Faced with competition, the choice for regulated enterprises was to find a way legally to restrain the competitors or to eliminate some of the
regulatory constraints that limited the enterprises' capacity to respond.
In other instances - airlines, perhaps - deregulation may in part be traced to a weakening of
the cartel that supported and benefited from the regulatory regime. The centripetal forces that
characterize cartels are well-known, and any factors that increase the divergence in cartel members individual interests may suffice to break down the consensus necessary to maintain the regulatory structure. Indeed, some cartel members may see individual advantage in dismemberment
of the protective structure, even though regulation may be producing returns to the industry as a
whole well above the competitive rate.
In yet other cases - trucking may be an example - the change may be a reduction in the cost
of information about how the regulatory system works and who benefits from it. Plainly, acquisition of information entails costs; information also has public goods aspects. Persons or groups
who are most interested in information on how the regulatory system works will be those who
design and promote it, frequently the regulated industry's members. At the outset, then, their
private investment in the regulatory process will give these individuals or entities an informational
advantage over others. Over time, however, academics and others will have private incentives to
evaluate how the system works, and the public goods aspects of information will facilitate dissemination of this news. The "power of ideas" is tied closely to this phenomenon.
These three factors - technological change, cartel breakdown, and reduced information costs
to nonbeneficiaries - can be integrated into the public choice model and together may explain a
good deal of the success of privatization to date. Rigorous examination of these factors, however,
has yet to be done. Moreover, it still is not clear that integration of these into current public
choice models would provide a complete explanation 6f successful privatization.
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est group) prediction. Increasingly, public choice commentators argue that
the market for government decisionmakers is imperfectly competitive, providing some scope for those decisionmakers to promote their own interests
apart from the interests of any organized group. 4 ' For legislators, this selfinterested action may take the form of promoting government structures
that increase legislators' personal political capital, even though those structures do not serve the interests of any other group. I4 2 The self-interested
action may take the form of pursuing personally appealing notions of public
interest, even if those notions do not directly serve constituents' interests. 143
This latter possibility explains in part the recent revival of interest in the
role an individual personality may play in shaping government action. I"

And, together with the median voter model, this explanation of legislative
freedom may explain why some government action seems to serve overall
public interest as well as the typical (median) voter's interest.
3. Synthesis and Implications for Substantive Constraints

on Government
The government decision to supply a given service must be described as

a mix of three broad phenomena: response to general voter interest (as in
the median voter model), pressures to harmonize competing distributional
claims by rent-seeking groups, and decisionmakers' efforts to advantage
themselves (other than by service to particular client groups) or to advance
141. See, e.g., Kalt & Zupan, supra note 14; Kau & Rubin, supra note 14; Lott, Brand Names
andBarriers to Entry in PoliticalMarkets, 51 PUB. CHOICE 87 (1986); McChesney, Rent Extraction and Rent Creation in the Economic Theory of Regulation, 15 J. LEGAL STUD. 101 (1987).
142. See M. FIORINA, CONGRESS: KEYSTONE OF THE WASHINGTON ESTABLISHMENT
(1977); Fiorina, Legislative Choice of Regulatory Forms: Legal Process or Administrative Process,
39 PUB. CHOICE 33 (1982); Fiorina & Noll, Voters, Bureaucrats and Legislators: A Rational
Choice Perspectiveon the Growth ofBureacracy, 9 J. PUB. ECON. 239 (1978); Shepsle, The Strategy
of Ambiguity: Uncertainty and Electoral Competition, 66 AM. POL. SCI. REv. 555 (1970). A
variety of government decision making structures, as well as particular decisions can be seen as
serving government decisionmakers' personal interest, albeit frequently mixed with those of political clients. See, eg., K. SHEPSLE, THE GIANT JIGSAW PUZZLE (1978); Landes & Posner, The
Independent Judiciary in an Interest Group Perspective, 18 J.L. & EON. 875 (1975).
143. For varying accounts of the impact of broader public interests, see Denzau & Munger,
Legislators and Interest Groups: How Unorganized Interests Get Represented, 80 AM. POL. SCI.
REV. 89 (1986); Easterbrook, The Supreme Court, 1983 Term - Foreward: The Court and The
Economic System, 98 HARV. L. REV. 4 (1984); Macey, supra note 14.
144. See, eg., T. MCCRAW, PROPIfETS OF REGULATION (1984); Levine, supra note 140; Weingast, supra note 140. Compare Note, Is Regulation Necessary? CaliforniaAir Transportationand
National Regulatory Policy, 74 YALE L.J. 1416 (1965). A related argument on the impact of
random events is presented in Cass, Review, Enforcement and Powers Under the Communications
Act of 1934: Choice and Chance in InstitutionalDesign, in THE COMMUNICATIONS ACT OF 1934:
AN ANNOTATED DOCUMENTARY AND LEGISLATIVE HISTORY (M. Paglin ed. forthcoming,
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their personal conceptions of the public interest. The first and third of these
phenomena may overlap - representatives' personal conceptions of the
public interest should often replicate the views of the median voters in the
representatives' constituencies - but they need not be wholly congruent.
Of these phenomena, client-service is the most readily described and most
easily identified by empirical measures, and in itself can provide a fairly
good picture of most legislative conduct.' 4 5 It is likely, however, that all
three effects will occur to some extent in nearly all political decisions, and
efforts to describe such decisions by reference to one alone necessarily will
err.
Incorporating these different approaches into a unified construct is difficult, and no robust theory has been offered that synthesizes public interest
and public choice approaches. Such a theory would, among other things,
require recognition that elements drawn from these diverse approaches exhibit no stable relationship. The degree to which one another phenomenon
dominates will vary among decisions. Further, the degree to which the different responses will be at odds with one another will vary as well. At
times, for instance, a legislator guided by precepts of allocative efficiency
will find that personally appealing policies indeed best harmonize the competing claims of constituents, each of whom would first prefer a policy that
distributed wealth to him in efficient ways. At other times, the optimal
client-service decision will be dramatically at odds with legislators' personal
precepts.
At present, all that can be offered in the way of a synthetic positive
theory is a loose patchwork of these conflicting approaches. Even so, some
conclusions can be elicited from positive theory in this rudimentary state.
Notably, the failure of either general theory to fully explain government
decisionmaking has important implications for the sort of rules that will
govern public decisionmaking; the interplay of public choice and public
interest considerations suggests that no stable, comprehensive set of substantive rules for government decisionmaking can emerge. The point is not
so much that social choice mechanisms are ineffective at preventing cycling
and other impediments to substantive stability.146 Rather, the disparate influences on collective choice suggest a necessary preference for procedural
over substantive solutions to problems of instability. Accommodation of
the competing distributional claims by rent-seeking interests and of the in-

145. Peltzman, supra note 14.
146. See McKelvey, General Conditionsfor Global Intransitivities in Formal Voting Models,

47 ECONOMETRICA 1085 (1979); McKelvey, Intransitivitiesin Multidimensional Voting Models
and Some Implicationsfor Agenda Control, 12 J. EcON. THEORY 472 (1976).
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terests in broader public concerns is accomplished more by structural constraints on the range of choices permitted than by identification of
substantive outcomes that harmonize these concerns, especially with large,
heterogeneous populations and multiple possible outcomes.147
Of course, substantive rules exist which limit legislative action even at
the federal level, although the Constitution relies more on procedural constraints. These relatively few binding substantive rules generally prohibit
government action that can be expected to disserve broad public interests in
circumstances that make it difficult to identify a group that would anticipate consistently to be advantaged by the absence of the restriction. Thus,
for example, the first amendment's limitation on government interference
with speech serves the general public interest in preventing underproduction of a pubic good and also serves the private interest of certain organized
groups to which speech is central. 148 Moreover, from a position "behind
the veil," 14' 9 the groups that might have been most advantaged by freedom
from this constraint would not be willing to invest in opposing it and might
even join in promoting the restraint. Those groups might also be most disadvantaged by absence of the constraint if not they, but groups to which
they were opposed, gained power.1 50 Unlike the typical legislative enactment, constitution-making is relatively apt to involve considerable uncertainty about parties' future positions and correlatively more likely to

147. See Hoenack, On the Stability of Legislative Outcomes, 41 PUB. CHOICE 251 (1983);
Niemi, Why So Much Stability? Another Opinion, 41 PUB. CHOICE 261 (1983); Shepsle, InstitutionalMultidimensional Voting Models, 23 AM. J. POL. Sci. 27 (1979); Shepsle & Weingast, Structure-InducedEquilibrium and Legislative Choice, 37 PUB. CHOICE 503 (1981).
148. This thought can be phrased in many different ways; versions that generally fit a public
choice approach include Blasi, The Checking Value in First Amendment Theory, 1977 AM. B.
FOUND. RES. J. 521; Cass, The PerilsofPositive Thinking; ConstitutionalInterpretationandNegative FirstAmendment Theory, 34 UCLA L. REv. 1405 (1987) [hereinafter Cass, The Perils of
Positive Thinking]; Coase, The Marketfor Goods and the Market for Ideas, 64 AM. ECON. REV.
384 (1974); Posner, Free Speech in an Economic Perspective, 20 SUFFOLK U.L. REv. 1 (1986).
This does not require that all judicial elaborations of the first amendment serve either generalized
public interests or specialized press interests. See, eg., Cass, Principleand Interest in Libel Law
After New York Times, in THE ECONOMICS OF LIBEL ch. 4 (E. Dennis & E. Noam eds. forthcom-

ing, 1989) [hereinafter Cass, Principleand Interest]; Epstein, Was New York Times v. Sullivan
Wrong? 53 U. CHI. L. REV. 782 (1986); Schauer, Public Figures, 25 WM. & MARY L. REv. 904
(1984). Cf Kalven, The New York Times Case: A Note on "The Central Meaning of the First
Amendment," 1964 SUP. C. REV. 191.
149. J. RAWLS, A THEORY OF JUSTICE 136-42 (1971).

150. In fact, the Jeffersonian group, which had perhaps a slightly lower prospect of immediate access to federal power, was keener on the idea of a substantive constraint on federal speech
regulation than was the Hamiltonian faction. See R. RUTLAND, THE BIRTH OF THE BILL OF
RIGHTS (1955). Both groups, however, expressed doubt at the outset as to which group would
gain power; both indeed held power during the first constitutional generation.
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produce socially optimal arrangements. 151 The twin difficulties of securing
normative consensus, even under conditions of partial ignorance respecting
individual self-interests, and of predicting the set of conditions for which
substantive decisions must be made necessarily incline constitution-making
toward specification of procedures for harmonizing divergent interests and
away from specification of substantive rules.' 5 2
4. Political Choice and Privatization
What does the synthetic theory suggest about privatization? At the simplest level, the inference from theory should be that substantive constitutional constraints on privatization are unlikely; whatever privatization
initiatives emerge from legislative-administrative processes should also, by
and large, survive judicial challenge. This inference is rooted in the paucity
of substantive constraints on the political process. If privatization is subject
to a judicially enforced, substantive restraint, the restraint must be premised
on a consensus expectation that privatization (or some other class of actions
to which particular privatization efforts can be assigned) generally will disserve social interests.
Although generalization at this level of abstraction is unwise, it seems
more likely that restrictingprivatization would disserve social interests than
would permitting privatization. If the makers of a constitution expected
government decisionmaking systematically to be biased in the direction of
rent-creation, they would oppose constitutional rules that inhibit government withdrawal from current rent-creating activity. A generic, substantive constraint on disinvolvement would serve neither public nor identifiable
private interests. For the purpose of constitution-making, rent-seeking interest groups should conclude that they are not advantaged by a general
rule locking in rents. Each group that hopes to secure some advantage from
government operates under uncertainty respecting the magnitude of the
rents it will be able to obtain. At the same time, each group should anticipate that the total rent conferred by government will be excessive.
Self-interest, as well as public interest, thus, should oppose constitutional constraints on government withdrawal from services, even though
each group's self-interest will favor freedom to compete for rents in the
political arena. Constitutional rules should allow the government freedom
to withdraw entirely from a given service or to reduce its direct involvement
151. See, e.g., Ackerman, The Storrs Lectures: Discovering the Constitution, 93 YALE L.J.

1013 (1984); Buchanan, ConstitutionalRestrictions on the Power of Government in J.
& R. TOLLISoN, THE THEORY OF PUBLIC CHOICE II at 233-84 (1984).
152. See Cass, supra note 110.
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in other ways. Part IV of this article will examine the evidence from legal
doctrines that might bear on this point.
The more difficult theoretical issue is the degree to which legislativepolitical processes will approve of privatization. Put differently, who gains
from public provision of services and who loses from privatization? How
will political processes accommodate these interests? These questions implicate the comparisons of public and private enterprise that are addressed
below.
B.

Public Enterprise,Private Enterprise,and Agency Costs

1. Agency Costs: Property Rights and Enterprise Goals
The argument over privatization is largely carried on in terms of the
preferability of public or private enterprise. Cast in these terms, the argument is misleading. The choice to allow public enterprise alone, private
enterprise alone, or some combination of both to provide certain services
rests on differences among these alternatives that make them useful for different ends.
There are so many forms of public and private enterprise that distinctions between these general classes must be suggested with at least a touch
of embarrassment. On examination, few gross differences between the two
forms of enterprise turn out to be strongly sustainable. 5 3 But differences of
degree do exist, two of which are particularly important: property rights
assignments and institutional goals.
The most frequently noted difference between public and private entities
may be the absence in government of the sort of freely transferable property
rights in residual claims that characterize ownership interests in private,
profit-seeking firms. I" 4 The absence of such rights reduces incentives to
monitor managerial performance in line with insuring cost-minimizing,
profit-maximizing performance.' 5 5 Beyond reducing direct monitoring, the
absence of transferable rights makes replacement of poor managers difficult,

153. See Butler & Worrall, The Costs of Workers' Compensation Insurance: Private Versus
Public, 29 J.L. & ECON. 329 (1986); Caves & Christensen, supra note 102; Eckel & Vermaelen,
InternalRegulation: The Effects of Government Ownership on the Value of the Firm, 29 J.L. &
ECON. 381 (1986).
154. E.g., A. HIRSCHMAN, Exrr VOICE AND LOYALTY (1970); Alchian & Kessel, Competition, Monopoly and the Pursuit of Money, in ASPECTS OF LABOR ECONOMIES (Natl Bureau of
Economic Research ed. 1962); Baxter, supra note 95; Becker & Stizler, Law Enforcement,
Malfeasence and Compensation of Enforcers,3 J. LEGAL STUD. 1 (1974); Borcherding, supra note
87, at 126; Frech, supra note 8; Latt, supra note 141.
155. Alchian & Kessel, supra note 154; Baxter, supra note 95; Borcherding, supra note 87.
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limiting the effectiveness of another source of incentives to better managerial performance. 156
Of course, the difference between public and private enterprise is not
absolute. The value of government services is capitalized into property values, and, especially within small political jurisdictions, this effect may be
substantial."5 7 This creates a class of monitors for government in some
measure analogous to corporate shareholders. Further, there are forces
that constrain public managers in ways similar to corporate raiders. The
news media invests considerable sums in monitoring government managers
who, in turn, spend large amounts to resist threatened "takeover" attempts
by political opponents."' 8
But these public mechanisms are less effective than their private market
counterparts. Moving out of even a relatively small jurisdiction is considerably more costly than selling shares of stock, and while news coverage of
government actors may facilitate takeovers in some cases, its more general
1 59
effect may be to strengthen the "brand name" advantage of incumbents.
The disadvantages of public enterprise monitoring mechanisms are predicted to lead to higher agency costs (costs of behavior that depart from the
enterprise's goal and costs of combating such behavior).
A second difference between public and private enterprises also suggests
that the former will be characterized by higher agency costs. The private enterprise with which public agencies are compared is the profitseeking firm. Notwithstanding variation in the desires of individual firm

156. E.g., Borcherding, supra note 87; Lott, supra note 141. The effect of takeovers on private management is discussed in literature. See Bebchuk, The Case for FacilitatingCompeting
Tender Offers, 95 HARV. L. REV. 1028 (1982); Bebchuk, Toward Undistorted Choice and Equal
Treatmentin CorporateTakeovers, 98 HARV. L. REV. 1695 (1985); Bradley & Rosenzweig, Defen-

sive Stock Repurchases, 99 HARV. L. REV. 1377 (1986); Coffee, Regulating the Marketfor Corporate Control: A Critical Assessment of the Tender Offer's Role in Corporate Governance, 84
COLUM. L. REV. 1145 (1984); Coffee, Shareholders Versus Managers: The Strain in the Corporate
Web, 85 MICH. L. REV. 1 (1986); Easterbrook & Fischel, The ProperRole ofa Target's Management in Responding to a Tender Offer, 94 HARV. L. REV. 1161 (1981); Gordon & Kornhauser,
Takeover Defensive Tactics: A Comment on Two Models, 96 YALE L.J. 295 (1986); Macey &
McChesney, A Theortical Analysis of Corporate Greenmail, 95 YALE L.J. 13 (1985).

157. See Tiebout, supra note 97. See also Epple & Zelenitz, The Implications of Competition
Among Jurisdictions: Does Tiebout Need Politics?, 89 J. POL. ECON. 1197 (1981); Vetter & Gallaway, supra note 129; Yinger, Capitalizationand the Theory of Local Public Finance, 90 J. POL.
ECON. 917 (1982).

158. Campaign spending in 1980 exceeded one billion dollars. See Hearingson S. 1310 Before
the Senate Comm. on Commerce, 99th Cong., 1st Sess. 28 (1985) (testimony of Curtis Gans, Dir.,
Comm. for the Study of the American Electorate).
159. See Cass, Officers, supra note 87, at 115-66; Easterbrook, supra note 98; Rice, supra note
98. See also Beth, supra note 14; Lott, supra note 141.
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members,1 60 these
firms pursue a single, clear, joint goal: profit16 1
maximization.
162
Public enterprises, in contrast, seldom possess a single or a clear goal.
The contest for control of the government's coercive power is usually resolved by a quasi-compromise among competing interests. Rather than
reach a determinate solution reduced to explicit contract terms, parties to
the political process more often use ambiguous language in an effort to obscure the nature of the package offered or the deal struck. 163 Ambiguity in
this context conceals the degree to which the agreement transfers wealth
from one group (usually the general public) to another group or groups, and
it also allows some decisionmakers to construe the agreement honestly as
promoting an abstract public interest while others regard it as serving more
focused interests. 161 Such language is not meaningless; it does serve to
place general bounds on subordinate decisionmakers, but it conveys less
information than would usually be required in private deals and increases
165
friction over future action.
The absence of a single, clearly specified goal, itself in part a consequence of the absence of transferable residual claims, constitutes the second
important distinction between government and private enterprise. Even
without established property rights, organizations can have clearly established goals. With any well-defined goal, especially one with readily observable output measures, enterprise performance can be monitored and
remedial steps taken to police departures from the goal.1 66 The public
agency, lacking such a goal, should be characterized by higher agency costs
160. See Alchian & Demsetz, supra note 90.
161. See, e.g., Baxter, supra note 95; Fama, supra note 86.
162. Cass, Allocation, supra note 20; Cass, supra note 110.
163. See R. CASS, REVOLUTION IN THE WASTELAND: VALUE AND DIVERSITY IN TELEVISION 41-43 (1981); Aranson, Gellhorn & Robinson, supra note 106; Peltzman, supra note 128.

164. See Aranson, Gellhorn & Robinson, supra note 106; Shepsle, supra note 142; Weingast,
Shepsle & Johnsen, The PoliticalEconomy of Benefits and Costs. A NeoclassicalApproach to Distributive Politics, 89 J. POL. ECON. 642 (1981). A similar argument has been made in the less
political climate of judicial decisionmaking. See, e.g., Easterbrook, Ways of Criticizing the Court,
95 HARV. L. REv. 802 (1982); Kennedy, Cost-Benefit Analysis of Entitlement Problems: A Critique, 33 STAN. L. REv. 387 (1981); Singer, supra note 110.
165. For a discussion of the role and effect of ambiguity in private contracting, see Gillette,
Commercial Rationality and the Duty to Adjust Long-Term Contracts, 69 MINN. L. REv. 521
(1985). The importance of both transaction costs and commitment of nontransferable assets is
emphasized in Williamson, Assessing Contract, 1 J.L. ECON. & ORG. 177 (1985); Williamson,
Credible Commitments: Using Hostages to Support Exchange, 73 AM. ECON. REv. 519 (1983);
Williamson, Transaction-CostEconomics: The Governance of ContractualRelations, 22 J.L. &
ECON. 233 (1979) [hereinafter Transaction-CostEconomic]
166. See Wolf, A Theory ofNon-Market Failure: Frameworkfor the Implementation Analysis,
22 J.L. & ECON. 107 (1979). See also, Cass, Officers, supra note 87; Holmstrom, supra note 91.
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than private firms.' 6 7 The existence of greater agency costs in public enterprises, as well as concern about them, is reflected in the greater range of
constraints imposed on public managers.' 6 8
The existence of greater agency costs in public enterprise also helps to
explain why legal rules focus more attention on restricting the extension
rather than the contraction of public power. The former imposes larger
dead weight losses on society. Thus, other things equal, public interest concerns generally should be greater where public agencies play a greater role.
Moreover, private interests are unlikely to favor generic constraints on
the reduction of government's role, as such constraints cannot be predicted
to produce net benefits to any group. Instead, each interest will favor more
focused constraints on disinvolvement from activity that serves its particular ends, which accounts for the predicted prevalence of statutory rather
than constitutional requirements for government to perform certain
69
functions.1
The sole exception to this characterization of private interest groups underscores the basis for concern over government enterprise; public employees are the one group that should desire generic constraints on reduction of
the government's role. The greater agency costs mean that government employees are able to appropriate rents, that is, to work less hard, to do more
of what they want, or to receive more pay or greater job security than their
private sector counterparts. 7 ' Public employees as a group, therefore,
should resist efforts to privatize. The actions of public employees appear
consistent with this rent-seeking description of public employment: public
167. W. NISKANEN, supra note 94; Borcherding, supra note 87; Borcherding, supra note 94;

see Peltzman, The Growth of Government, 23 J.L. EcON. & ORG. 209 (1980).
168. See Cass, Allocation, supra note 20; Cass, Officers, supra note 87.
169. The tendency should be for groups to predict that they will be able to defeat attempts to
repeal legislation that confers rents on them rather than that they will be able to secure repeal of
legislation that confers rents on others. This prediction is a simple extension of public choice
theory's observation that groups are politically most effective when their interest is most intense
and when the cost of action is lowest. Both will hold for any group only where its own interests

are most immediately at stake.
170. See, e.g., Borcherding, supra note 87; Denzau, The Voting Behavior of Bureaucrats,and
Public Sector Growth, in BUDGET AND BUREAUCRATS 45, 90 (T. Borcherding ed. 1977); Smith,
Public/Private Wage Differentials in Metropolitan Areas, in PUBLIC SECTOR LABOR MARKETS

(198 1). Of course, some of the public-private differential is replicated where employees work for
private firms under regulatory regimes that reduce the firms' capacity to constrain wages or their
returns from doing so. See generally R. EHRENBERG, THE REGULATORY PROCESS AND LABOR
EARNINGS (1979).
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employee unions, indeed, have actively opposed the concept of privatization
17 1
as well as specific privatizaton proposals.
2.

Choice of Enterprise and Comparative Advantage

If the agency-cost disadvantage of public enterprise suggests an explanation for the relative lack of concern over government disinvolvement, it
neither explains why government allocates some decisions to private and
others to public enterprise, nor establishes a general case for privatization.
The positive theory of government offers some answers to the division of
responsibilities between public and private entities. In so doing, however,
the theory underscores the role necessarily played by normative argument.
The most successful positive theory of government, public choice, builds
primarily on economic models. The tradition of economics posits that,
other things being equal, all rational actors should choose the least costly
means of production. Although more costly methods may be chosen at any
given point due to information costs, both heuristic and competitive mechanisms preclude a sustained equilibrium at
supra-optimal expenditures. 172 Yet, contrary to the economist's rational actor model, society
continues to rely on more costly public provision of many services rather
173
then opting for private provision.
The reliance on public enterprise need not be taken as evidence of the
sort of social irrationality implied by Professor Kenneth Arrow's impossibility theorem.174 Nor does it necessarily require revision of the economist's assumption about individual rationality.17 5 As Professor Thomas
Borcherding observes, the conundrum disappears when one recognizes that
public and private enterprises, even when they provide nominally similar
services, in fact pursue different goals and must be judged, from an agencycost perspective, according to the efficiency with which those disparate

goals are met. 176
Nearly all of the commentary on government's relative agency-cost disadvantage focuses on dollar efficiency. Government works less well because private enterprises generally can produce the same outputs - a given
quantity of claims processing, electricity, airline services, trash collection,
171. See, e.g., Denzau, supra note 170. See also AMERICAN FED'N OF STATE, COUNTY &
MUN. EMPLOYEES, PASSING THE BUCKS: THE CONTRACTING OUT OF PUBLIC SERVICES (1984).
172. E.g., G. STIGLER, supra note 101.
173. Borcherding, supra note 94.
174. K. ARROW, supra note 75.
175. See, e.g., Mueller, RationalEgoism Versus Adaptive Egoism as FundamentalPostulate
for a Descriptive Theory of Human Behavior, 51 PUB. CHOICE 3 (1986).
176. Borcherding, supra note 94.
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or whatever - at lower cost. 17 7 As privatization advocates argue, private
enterprise has the superior record on efficient production of goods and services in standard competitive output markets. Further, some services now
offered by government on a monopoly basis can be recast in this fashion,
allowing consumers to choose among different price-and-product packages
178
from competing suppliers.
Public enterprises, however, have been asked in large measure to do a
different job: superintending wealth transfers. By all accounts they have
done so, 17 9 although competition for those wealth transfers does not always
leave the transferees as well off as they might like to be.18° Professor
Borcherding therefore argues that - despite the claims he and others have
advanced that private firms should be the preferred instruments of government policy on pure efficiency grounds - government, in fact, can be seen
to operate in a waste-minimizing fashion given the wealth-redistribution
goals it pursues.1 '
This argument draws on other work suggesting that, if the enterprise
mission remains the same, public reliance on private firms introduces a new
source of agency costs. The private firm generally will maximize its profits
from closer relation of costs and returns for each class of clients/customers
than would characterize pricing policies that might provide a cross-subsidy.182 Private firms will resist pricing policies that allow redistribution by
cross-subsidy, endeavoring either to raise price or decrease service quality
on the undervalued service. Whether the private firm is subject to command-and-control regulation or direct contract, the public agent intent on
maintaining a redistributive subsidy must incur substantial costs to monitor
the private firms' performance.1 83 The public agent also will find it essential
to exclude unregulated competitors, whose free operation would undermine
the subsidy. But this strategy risks creation of monopoly rents for the pre177. See supra notes 8 & 153. Professor Borcherding's excellent essay is a notable exception.
178. Refuse collection is an example. But see Gillette, Equality and Variety in the Delivery of
Municipal Services (Book Review), 100 HARV. L. REV. 946 (1987).
179. E.g., Goldberg, InstitutionalChange and the Quasi-InvisibleHand, 18 J.L. & ECON. 461
(1974); Lindsay, A Theory of Government Enterprise, 84 J. POL. ECON. 1061 (1976); Pashigian,
The Consequences and Causes of Public Ownership of Urban Transit Facilities, 84 J. POL. ECON.
1239 (1976); Posner, Taxation by Regulation, 2 BELL J. EcON. & MGMT. SCI. 22 (1971); Robinson, The Federal Communications Commission: An Essay on Regulatory Watchdogs, 64 VA. L.
REV. 169 (1978); Stigler, supra note 128.
180. Borcherding, supra note 87; Demsetz, supra note 122; J. BUCHANAN, R. TOLLISON & G.
TULLOCK,, supra note 104.
181. Borcherding, supra note 154.
182. See Baumol, Toward a Theory of Public Enterprise, 12 ATLANTIC ECON. J. 13 (Mar.
1984).

183. Borcherding, supra note 87, at 126.

1988]

PRIVATIZA TION: POLITICS, LAW, AND THEORY

ferred private supplier.18 4 The record of telephone regulation and partial
deregulation over the past thirty years illustrates the difficulty of attempts
to preserve subsidies while policing economic rents.18
Some commentators have suggested that private enterprise need not
present greater problems than public enterprise even when the public policy
makers desire to create subsidy rents. Commentators have, for example,
argued that appropriately designed franchise contracts let by competitive
bidding can eliminate these difficulties. 186 However, theoretical inquiries
into such contracting processes and experience with such contracts in the
cable television industry indicate that considerable cost and slippage attends
these franchise processes.1 87 The monitoring problems associated with contracting out or regulation will be exacerbated in proportion to the public
agent's unwillingness to make the terms of the subsidy or the identity of its
recipients explicit. 8
Other commentators have suggested the introduction of limited competition with other supply sources, private or public, as an alternative to complete public or private provisions of certain services. I8 9 An initial
government supplier's tendency to inefficiency would be constrained by the
new, competitive entrant while regulation of the additional supplier arguably would limit the undesirable by-products of regulatory friction that occurs when service is provided by a single private supplier whose profit
incentives are at odds with the program's wealth-transfer goals.1 90 These
proposals, too, seem problematic. In fact, the alternative suppliers, especially private entities, will have incentives to undermine the subsidy part of
the public program, for instance, by serving the low-cost, high-demand seg-

184. E.g., A. KAHN, supra note 114.
185. See BREAKING Up BELL: ESSAYS ON INDUSTRIAL ORGANIZATION AND REGULATION
(D. Evans ed. 1982); Besen & Woodbury, supra note 43; Lavey & Carlton, Economic Goals and
Remedies of the AT&TModified FinalJudgment, 71 GEO. L.J. 1497 (1983); MacAvoy & Robinson, Winning by Losing: The AT&TSettlement and Its Impact on Telecommunications, 1 YALE J.
ON REG. 1 (1983).

186. E.g., Posner, The Appropriate Scope of Regulation in the Cable Television Industry, 3
BELL J. ECON. & MGMT. Sci. 98 (1972).

187. See, eg., Goetz & Scott, Principlesof Relational Contracts,67 VA. L. REV. 1089 (1981);
Hazlett, supra note 133; Klein, Crawford & Alchian, Vertical Integration,AppropriableRents, and
the Competitive ContractingProcess, 21 J.L. & ECON. 297 (1978); Williamson, Assessing Contract,
supra note 165; Williamson, FranchiseBiddingfor Natural Monopolies - In General and With

Respect CA TV, 7 BELL J. ECON. 73 (1976); Williamson, Transaction-CostEconomics, supra note
165.
188. See, e.g., Borcherding, supra note 87; Goldberg, supra note 179.

189. See, e.g., Bish & Warren, supra note 35.
190. See id.; Klein, Crawford & Alchian, supra note 187.
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ment of consumers. This appears to happen in those areas, such as education, where mixed supply has been used for some time.
In summary, the principal choice is between private or public provision
of goods and services. The argument from efficiency is that public and private enterprise are employed to maximize each one's comparative advantage. In essence, private enterprise is used to produce goods and services
cost effectively and public enterprise is used to produce in-kind wealth
transfers cost effectively.
C. Positive Theory and PoliticalPrediction
1. Positive Outlook on a Normative Problem
The comparative advantage explanation reconciles seemingly conflicting
data, but it unduly diminishes the difficulty of identifying the underlying
choice of political goals, at the same time, this explanation underscores the
centrality of that normative choice to argument over the assignment of
functions to public or private hands. The choice is not simply efficiency
versus rent-seeking, with private provision serving the former and public
provision serving the latter.
If the public interest theories overreach in their sometimes explicit and
sometimes implicit characterizations of the vast array of government actions as congruent with efficiency, there is nonetheless ample reason to believe that sometimes government action can and does improve efficiency.
This generally occurs in situations in which monopoly has at least some
advantages over competition, as where services present extraordinary
problems of rights specification if offered on a private, competitive basis.
Professor William Landes and Judge Richard Posner have advanced this
argument with respect to the enforcement and adjudication of legal claims,
although they confine the argument to a subset of claims that require significant research or that confer public goods in the form of precedent.' 9 '
Judge Frank Easterbrook and Professor Dan Fischel have made a similar
argument respecting government intervention in the market for corporate
control.' 92 And it has long been accepted that government intervention in
the markets for creative and productive ideas can advance efficiency
through the creation of limited monopolies.' 93 The use of government's
coercive power in the form of liability rules to force a wide array of target
actors to take into account the third party effects of their conduct suggests
191. Landes & Posner, The PrivateEnforcement of Law, 4 J. LEGAL STUD. 1 (1975).
192. E.g., Easterbrook & Fischel, supra note 156.
193. See, e.g., Kitch, The Nature and Function of the Patent System, 20 J.L. & ECON. 265

(1977).
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yet another instance in which interference in private markets can yield efficiency gains.19 4 Although one may doubt claims that the law is universally
efficient or inexorably approaches efficiency, ample evidence exists that
many legal rules and structures are efficiency-enhancing. 19 5
Of course, the efficiency-based privatization argument does not demand
that government take no action. Rather, it presumes that government actions are more likely than not to be inefficient and to reduce social wealth.
When government actions such as the foregoing are shown to enhance efficiency, the argument presumes that efficiency will be improved if government action in combating the particular private inefficiency is kept to a
minimum. Thus, where government support is necessary to overcome
public goods problems, the government arguably should be restricted to a funding and not a production role. Where monopoly is more efficient than
competition, the government should license the monopoly, but not operate
it.
This argument is an oversimplification. The private enterprise provider's incentive to maximize profits can lead to rent-creating behavior.
Monopoly pricing, hold out problems, fraud, and moral hazards generate
costs that may be worse under private than under public provison of many
services. 196 The empirical question is how these costs, plus the costs of policing them, compare to the agency-costs of public provision.
The obverse of the assumption that government provision of a service
reflects the desire to effect a wealth transfer is that commitment of a function to private enterprise is inconsistent with this intent. Again, this assumption is problematic. While government may be peculiarly useful for
effecting wealth transfers, it will not be equally good at effecting all wealth
transfers. Wealth transfers to particular groups may be associated with
either public or private activity, but the identity of the actual beneficiaries
may vary. For example, studies of many monopoly or cartelized industries
194. See, e.g., G. CALABRESI, THE COSTS OF ACCIDENTS (1970); Brown, Toward an Economic Theory of Liability, 2 J. LEGAL STUD. 323 (1973). A far less sanguine assessment of law's
capacity to induce efficient behavior is found in PRIEST, MODERN PRODUCTS LIABILITY LAW
AND ITS EFFECT ON THE ACCIDENT RATE (Civil Liability Project Working Paper, 1987).

195. An extraordinary array of these rules is discussed in R. POSNER, supra note 29. Many of
his specific examples have been criticized, but the congruence of at least some legal rules with
generally accepted notions of social efficiency seems compelling.
196. Borcherding, supra note 87; Klein, The Competitive Supply of Money, 6 J. MONEY,
CREDIT & BANKING 423 (1974); Thompson, An Economic Basis for the "NationalDefense Argument"for Aiding Certain Industries,87 J. POL. ECON. 3 (1979). This is, in effect, the argument
advanced by the Arizona Supreme Court against allowing private provision of legal representation
for indigent defendants, at least under a system that contracted-out all such representation for a
given period to the low bidder. See State v. Smith, 140 Ariz. 355, 681 P.2d 1374 (1984) discussed
infra note 250.
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suggest that private rents have been captured largely by organized labor.
By the same token, studies of government indicate that public employees
capture a large share of the rents produced by many government
97
programs. 1
Hence, the choice between government and private monopoly supply
may well be as much a choice between rent recipients as it is a choice of the
right amount of rent. Moreover, the choice cannot be cast simply as one
between private and public beneficiaries: both regulatory and deregulatory
198
decisions affect the distribution of rents among government employees.
Privatization may therefore function in some instances to shift regulatory
199
power and associated rents from one government agency to another,
from one level of government to another,2 ° or from regulatory agencies to
2 0

courts.

'

These complications do not falsify the basic proposition of the positive
theory that public and private enterprises have divergent comparative advantages and may generally be expected to be used to those disparate ends.
The general assumption that privatization - reduction of the direct exercise of government power - will reduce rents and increase social wealth
seems valid, even if in some instances privatization may eliminate socially
beneficial government activity. The government, as the sole legitimate
source of coercive wealth transfers, will be the preferred vehicle for rentseeking. While reduction of government power often can produce gains,
competitive pressures generally will preclude the creation of the rents absent government intervention.

197. E.g., Denzau, supra note 170; Smith, supra note 170.
198. McChesney, supra note 141.
199. For example, the Airline Deregulation Act of 1978, Pub. L. No. 95-504, 92 Stat. 1705
(1978), while gaining notoriety for its abolition of the Civil Aeronautics Board (as of January 1,
1985), in fact eliminated far less of the CAB's regulatory jurisdiction. Much of the CAB's authority along with its work force was transferred to the Department of Transportation. Id.
200. This happened, for instance, when the Federal Communications Commission largely
dismantled the regulatory system it had fashioned for cable television. Following the contraction
of federal regulation came an expansion of state and local regulation. Reaction to this development largely accounts for the re-federalization of various aspects of cable regulation. See Cable
Communications Policy Act of 1984, Pub. L. No. 98-549, 98 Stat. 2780 (codified in scattered
sections of 47 U.S.C.A. (1984 & Supp. III 1987)).
201. There is, for example, anecdotal evidence that reduced federal interest in certain types of
environmental pollution regulation in the early 1980's (and, in some instances, reduced state interest as well) prompted increased judicial assertiveness in suits by private parties to advance pollution control. See, e.g., Natural Resources Defense Council, Inc. v. E.P.A., 790 F.2d 289 (3d Cir.
1986); Student Pub. Research Group v. AT&T Bell Labs., 617 F. Supp. 1190 (D. N.J. 1985);
Ouellette v. International Paper Co., 602 F. Supp. 264 (D. Vt. 1985). But see Illinois v. City of
Milwaukee, 731 F.2d 403 (7th Cir. 1984), cert. denied, 469 U.S. 1196 (1985).
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At the same time, the superior capacity of the government to generate
rents should make us hesitant to accept uncritically, privatization proposals
as simple exercises in rent reduction. Although the synthetic positive theory of government admits the possibility of public-interested political decisions, such public-interested actions would be difficult to explain unless the
concentrated private harm from rent reduction was offset by a significant
benefit to some other, ascertainable group. While privatization proposals
may suggest government disinvolvement that serves a general public interest, actual implementation of such proposals may respond to narrower interests. The form of the government's initial intervention and of its postprivatization involvement becomes critical to the allocation of rents. Further, the benefit or loss from any privatization initiative cannot be judged
solely by reference to the productive efficiencies of one or another mode of
supply. Not only can government action sometimes improve efficiency,
even where efficiency is best produced by private markets, but privatization
proposals may also present a complicated second-best problem.20 2
The dominant problem in selecting the optimal vehicles for supply of a
given service ultimately is the underlying normative problem of social
choice. The positive evidence indicates that government provides many
services that could be provided more efficiently by private enterprise but for
the desire, whether self-interested or public-spirited, to effect efficiency-reducing wealth transfers. The evidence also indicates that public decisionmakers are not unconcerned with efficiency. The difficulty of selecting
a single, definitive goal for government action, which increases agency costs
in government, also frustrates efforts to prescribe mechanisms for accomplishing the ends chosen for the polity and to deduce the social goal for any
given activity from the means chosen.
2.

Predicting Privatization: Focus on Forms

The preceding discussion should make plain the difficulty of successful
prediction of political actions. As with weather prediction, there is a considerable difference between the ability to describe general tendencies and
the capacity to foretell specific occurrences. The large number of variables
that must be accounted for and the dispersion of results possible from small
changes in any of those variables make specific predictions extraordinarily
data-dependent. Simply put, in these ventures, a small unknown can overwhelm a substantial amount of known.

202. See Lipsey & Lancaster, The General Theory of the Second Best, 24 REv. ECON. STUD.

11 (1956).
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Still, even if the observed pattern will not be an exact fit, positive theory
provides an adequate basis for postulating the larger political trends in
privatization, as well as in the affirmative assertion of government power.
Prediction necessarily rests on simplification of the positive theory sketched
above. The critical judgment for predictive purposes returns to the division
between the two more determinate theories that are joined in the synthetic
positive theory. Even though public-interested decisionmaking is an admitted possibility, the synthetic theory rests more heavily on public choice as
dictating the general case. Taking public choice's description of government as rent creation, the initial postulate is that privatization will be less
probable if it eliminates government action creating substantial rents. The
forms of privatization described in Part II serve as useful, if somewhat artificial, dividers for elaboration of this postulate.
Divestiture of government-owned assets is probably the most likely
form of privatization, at least under one set of conditions. Although some
government asset ownership appears to confer substantial rents on groups
well-positioned to protect those rents, other asset ownership appears at
most a nonessential by-product of rent-creating programs. An example of
this second category, rentless government ownership, is the government's
ownership of many sorts of financial obligations, such as students' educational loans."0 3 The initial loan, at rates reduced to reflect the government's
guarantee or at directly subsidized below-market rates, confers rents on
loan recipients. The continued holding of the obligation by the government, rather than by another party, however, generally does not confer additional rents." ° For this category of government-held asset, even modest
gains which are widely shared by the general public, can suffice to prompt
asset sale if the benefits are publicly visible, as is currently the case with
reduction of the federal deficit. Contrast the ownership of land rights, such
as mineral and timber rights or access to recreational areas, which are dis203. In fact, the government initially is a guarantor on most such loans and assumes "ownership" of the loan only following a student default. The government does, however, buy discounted loans of varying sorts, and the technical position of ownership of the loan recipient's basic
obligation or secondary ownership conditioned on default of the primary obligee does not affect
analysis here.
204. Further rents could be conferred by the government's relative inefficiency as a debtcollector. The efficiency gain from selling the loans would be subject to the same analysis as the
gain from contracting out collection, discussed below. Here, the assumption is that the choice of
asset sale rather than contracting for collection reflects other considerations than the efficiency to
be gained from private collection efforts. The simplifying assumption is that, as far as sale of the
loan obligations is concerned, the efficiency gains from private collection are trivial.
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posed of by the government at below-market rates.2 °5 Continued government ownership of these assets is an integral part of rent-creation.
Rentless government assets, while the most likely to be divested, are not
the only government assets that might be sold. The other class of divestments that seems politically saleable involves assets that confer relatively
visible rents at visible public cost. Conrail is an example. As a federally
run rail service, Conrail benefitted shippers by charging below-market rates
and providing noneconomic service while manifestly benefitting employees
by maintaining a workforce that was supra-optimal both in size and compensation.20 6 Indeed, it seems fairly clear that federalization of the roads
that became Conrail was intended to confer such benefits.20 7 The existence
of private rents such as those associated with government operation of Conrail in itself usually is insufficient to mobilize political opposition, but if the
rents are visible, as they are when they generate a clearly identified operating deficit, the subsidy becomes a more inviting target.
The outcome of any political struggle over such a government operation
depends, among other things, on the size of the rent-beneficiary coalition
and the degree of competition for the rents. As the size of the beneficiary
coalition declines and competition increases - either reducing the amount
of rent actually realized by beneficiaries or providing alternative services
that fragment the beneficiary coalition - divestiture becomes a politically
realistic outcome. For example, the increasing availablility of air and motor
substitutes for Conrail's services, the prospect of more efficient rail alternatives including more efficient service by Conrail (reflecting the probability
that employees rather than customers received the bulk of Conrail's rents),
the decline in the size of Conrail's work force, and the structuring of the
private sale to confer additional benefits on Conrail employees all combined
with the increased interest in deficit reduction to produce an outcome private sale of a rent-producing public business - seemingly at odds with
public choice theory.20 The confluence of factors that made the Conrail
205. See, eg., Libecap, supra note 25.
206. One difficulty with analysis of the benefits attached to government operation of Conrail
is that the operation of railroads by private enterprise has been extensively regulated, and the
effects of this regulation cannot be separated readily from those of government ownership and
direct operation.
207. See L. MUSOLF, UNCLE SAM'S PRIVATE PROFIT-SEEKING CORPORATIONS (1983).

208. Before the initial steps were taken to reduce Conrail's operating deficit, its workforce
was considerably larger and its tangible assets less substantial than at its sale. The operating losses
were significant, and over a period of five years, the government invested ten billion dollars in
Conrail before Congress directed that Conrail be made profitable and take steps toward privatization. See M. DAYTON, ECONOMIC VIABILITY OF CONRAIL (1986); L. MUSOLF, supra note 207.

If the sale itself seems assimilable to rent-reducing government activity (an assumption that of
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sale a reality, however, is far from typical. A different result would likely
ensue where, as is more often the case, the privatization seriously threatens
the rents associated with public ownership, where the beneficiary group is
larger as it is in public schools, and where the available or imminent substitutes appear less attractive.
Contracting out government operations is the next most politically
likely form of privatization. 20 9 The considerations are similar to those applicable to divestiture of rent-conferring government assets. The efficiency
gains of contracting will militate in its favor especially where budget constraints introduce a zero-sum quality to rent production and where extant
competitive alternatives to government production of the services at issue
make plain the efficiency loss attending such production.21
Although there is visible evidence of significant deregulation at the federal level, this form of privatization seems generally less compatible with
the synthetic positive theory than divestiture or contracting. Whatever
public interest goals it might advance, regulation generally is associated
with rent-creation. A second noteworthy feature of regulation is that it seldom requires substantial direct investment by government. Thus, rent recipients should support continued regulation while budget constraints will
not play a significant role in promoting deregulation. As noted earlier,2 1 1
changes in the political and economic environment following enactment of
regulatory programs - including technological changes, cartel breakdown,
and reduced information costs to nonbeneficiaries of regulation - can contribute to the impetus for deregulation. Further, commitment to public interest norms can facilitate deregulation, but deregulation still seems an
exceptional phenomenon. Rather than anticipating a continued series of
successful deregulatory ventures, a systematic reappraisal of deregulation
and pressure to reinstate at least some rent-creating features of regulation
more readily harmonized with widely shared public interest norms seems
the likely pattern. Current political reaction to telephone and airline deregulation provides anecdotal confirmation of this expectation.21 2
Another unlikely form of privatization is the subject of proposals to replace government monopoly provision of a service, or mandatory contribution to government provision, with vouchers redeemable at alternative
itself might be debatable), the larger story of the federal creation, operation, and privatization of
Conrail can hardly be cast in these terms.
209. See, e.g., Fixler & Poole, supra note 34.
210. See, eg., Mehay & Gonzales, supra note 21.
211. See supra note 140.
212. See, e.g., Rose, Price of Reform: FliersMay Find Re-regulationAdds to Problems, Wall
St. J., Nov. 12, 1987, at 41, cols. 4-6.
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service providers. The capacity of voucher systems to replace government
production with more efficient private production would seem to make
these proposals functional equivalents of contracting out. Indeed, programs
like the provision of "food stamps" or the payment for medical services
rendered to recipients of Medicare seem perfect examples of the voucher
system already in place. However, unlike the existing programs which generally represent extensions of government benefits to a class of persons not
previously eligible (hardly a form of privatization), the current voucher proposals generally represent efforts to present additional choices to the current
class of eligible beneficiaries. These proposals generally take rents from
current, identified recipients, usually without providing any clear savings in
explicit commitment of public funds.21 3 Although the voucher systems create rents for persons who now decline benefits for which they are eligible
because they find the service choice unacceptable, that class seldom will be
as significant as the class of current recipients. Moreover, the new class of
service providers will, as competitors, not receive the full measure of rents
lost by current providers.
These features make voucher proposals problematic vehicles for collective choice. At the same time, these features also make such proposals particularly attractive to those who are ideologically committed to reducing
the scope of government decisionmaking (increasing the ambit of private
decisionmaking). The voucher proposals are a natural focal point for argument among those who believe that public goods characteristics of particular services justify public funding, even though the government cannot
efficiently produce the services; those who believe that public production
itself is tied to the creation of the public goods;2 14 and those who doubt the
public goods assertion for the service under either public or private
production.2 1 5
Political response to the final two forms of privatization - imposition
of user fees and reduction of tax assessments - is even less readily predicted. Both would seem inherently unlikely from a public choice perspective. Assessing fees on users of government services generates funds that
reduce imposition on general tax receipts, hence concentrating costs and
widely distributing benefits, the reverse of what public choice predicts as
standard collective choice outcomes. The case for general tax reduction is

213.

Cf.Bridge, supra note 47; J. COONS, W. CLUNE & S. SUGARMAN, supranote 83, at 256-

68.
214. See supra note 49.
215. CompareE. SAVAS, supra note 9 and Bridge, supra note 47 with J. COONS, W. CLUNE &
S. SUGARMAN, supra note 83 and McEntee, supra note 15.
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only slightly less promising, as both the benefits and costs are generalized
across broad groups.
The fate of each initiative for one of these privatization forms depends
largely on the degree to which the benefits can be appropriated by a more
limited group. In a world of increasing budget constraints, user fees can
rebound to the benefit of the administering agency, assuming a less than
unitary offset against the budget contribution from general revenues. The
bureaucrats' usual clients, who often will be taxed with the new fees, may
not be so opposed as at first would appear; they must weigh the likely diminution in agency-generated rents under a reduced budget against the cost of
the new fees. Still, the critical question for them will be "compared to
what?" If the agency's principal clients believe that such fees only minimally add to the agency budget and that the expanded budget contributes
less than proportionately to client rents, then they have an unambiguous
interest in opposing the fees. This interest is tempered only by the prospect
of worsening relations with regulators whose personal interests generally
favor the new fees.216
The analysis of tax reduction is similar. In a government with many
programs and a large revenue base, legislators will comprise the concentrated group most critically affected by tax reduction. They may gain from
tax reduction, nonetheless, if a majority coalition of voters concludes that
the reduction in government spending consequent to decreased revenue
principally will affect government programs not of immediate interest to
them. Where politicians serve an entrepreneurial role, their personal gain
from tax reduction can exceed their personal loss from revenue
reduction. z17
In a government with a smaller revenue base and fewer programs, the
argument over tax levels may involve groups more clearly engaged in a
zero-sum game. Thus, for instance, in debating the appropriate level of
town taxes, town residents who do not have school-age children or who
value private schools over public schools enough to pay their additional
costs may join in opposition to a coalition of parents who prefer public
schools, parents who value education for their children (above some minimal level) at less than its fully distributed cost, and public school teachers
and administrators. Even where school revenues are not based on a separate, special tax, the parties to this debate may be fairly confident that a
reduction in the tax level will have its principal impact on school expendi-

216. Cf. Gillette & Hopkins, supra note 21.
217. Cf. Denzau & Munger, supra note 143.
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tures.2 18 In this case, both the costs and the benefits of tax reduction appear
more concentrated than in the usual case.
Because the standard case presents an asymmetry between the less concentrated beneficiaries of privatization and those who are harmed by privatization, the ordinary expectation should be for political opposition to
privatization to make it infeasible. At the same time, for reasons discussed
earlier, predictions based on the simplified public choice model manifestly
will be less than fully accurate. Privatization may succeed in exceptional
cases, even though concentrated interests oppose it vigorously. And, as previously discussed, privatization should be relatively free of legal impediments outside the control of political actors when it does pass the political
hurdle. Examination of this last prediction is the focus of Part IV.
IV.

LEGAL ISsuES: LIMITS AND LINES

Privatization potentially raises a series of legal issues, few extensively
litigated in this context. These issues can be organized in three untidy categories: structural concerns, general obligations, and specific entitlements.
A.

StructuralConcerns: Constraintand Authority

1. Delegation
Concerns about the exercise of governmental power have been addressed in many ways. Although no single mechanism for controlling government can fully explain the legal system we now have or the impulses that
inform it, 21 9 the most important devices for assuaging concerns about government undoubtedly have been structural. The Federal Constitution,
shaped in no small measure by concerns about the appropriate nature, locus, and confinement of government power,220 evidences this reliance on
structure; the Framers responded to concerns about government by dividing government power among various individuals and entities, by constituting the entities in disparate fashions so that the individual actors within
them respond to divergent incentives, and by placing the constitutive framework in a form that resists easy revision. 221 Even the substantive limita218. In the town example, a complicating factor is the capitalization of the expected benefit of
public schools funded at a given level into the value of property located in the town. See Tiebout,
supra note 97; Yinger, supra note 157.
219. See, e.g., Tribe, The Puzzling Persistence of Process-Based Constitutional Theories, 89
YALE L.J. 1063 (1980); Tushnet, Darknesson the Edge of Town: The Contributionsof John Hart
Ely to ConstitutionalTheory, 89 YALE L.J. 1037 (1980).
220. See, e.g., THE FEDERALIST Nos. 10, 40, 47, 48, 51, 73, 75, 76, 78 (A. Hamilton).
221. See, e.g., Bork, Neutral Principles and Some FirstAmendment Problems, 47 IND. L.
REv. 1 (1971); Monaghan, Our Perfect Constitution, 56 N.Y.U. L. REV. 353 (1981). See also C.
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tions on the federal government gain the stature of binding constraints
rather than hortatory injunctions by virtue of these structural controls.2 22
Where particular types of conduct have been anticipated and have been
thought to be especially problematic, a structural measure to combat them
should be evident. The strongest legal constraint on privatization would be
a constitutional prohibition on government passing off its functions to private actors. There are dicta that indicate that such a constraint exists, but
in fact only partial, weak constraints on delegation of particular functions
appear to characterize most American constitutions.
At the federal level, judicial attention to the constitutionality of assigning functions from government to private parties was addressed most
prominently in the context of a general debate over the delegability of legislative power. During the course of its brief effort to give fiber to the hoary
dictum that legislative power could not be delegated,2 2 3 the Supreme Court
declared that, as distasteful as it found the assignment of such power to
executive officers, the allocation of this power to "private persons"2 24 was
"legislative delegation in its most obnoxious form ...

. 25

Arguably, this

special concern over delegation of legislative authority to private parties
could provide the basis for a broader proscription of delegation of other
authority to private actors.
This doctrinal development, however, has not occurred. Both common
sense and the history of the Court's efforts in the 1930's to restrict delegation of legislative power (and to a lesser degree, its efforts at other times to
separate government powers) reveal why.
The necessary linchpin of the generic anti-delegation argument is a notion of the functions that are essentially governmental and, hence, nondelegable.226 There are two different approaches to articulation of essentially

BLACK, STRUCTURE AND 'RELATIONSHIP IN CONSTITUTIONAL LAW (1969) (making similar
points in the context of an argument for a style of constitutional interpretation focused less on
textual language and more on structure).
222. See A. BICKEL, THE MORALITY OF CONSENT (1970).
223. Carter v. Carter Coal Co., 298 U.S. 238 (1936); A.L.A. Schecter Poultry Corp. v. United
States, 295 U.S. 495 (1935); Panama Refining Co. v. Ryan, 293 U.S. 388 (1935).
224. The Court actually directed its concern at delegations to "private persons whose interests may be and often are adverse to the interests of others in the same [regulated] business."
Carter,298 U.S. at 311.
225. Id.
226. This describes the federal treatment of nondelegation. State treatments have differed,
often taking a more expansive view of the nondelegation doctrine focused less on particular characterization of the activity at issue than on an evaluation of the externalities generated by its

delegation. See Gillette, Who Puts the Public in Good?, 71
issue).

MARQ.

L.
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701 (1988) (infra, this
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governmental functions. One is historical, the other definitional. Neither
provides firm doctrinal footing.
The historical approach asks what government does or has done, declaring the positive evidence descriptive of essentially governmental functions.
Apart from its conflation of positive and normative issues, the historical
approach is either nonsensical or unworkable. One sort of historical approach begins with the government as it is today. This approach, by labeling anything the government now does as necessarily a governmental
function, would in effect prohibit the government from reducing the scope
of its undertaking; the government can never do less or spend less than it
does now. This is the most administratively tenable, historical governmentfunction test,2 27 but it makes no sense. Why demand a one-way ratchet in
government? 228 Even the most ardent advocates of expansive government
authority surely would not want a constitutional mandate of this sort.
An alternative historical approach asks what government traditionally
has done. 22 9 This alternative cannot be dismissed out of hand as senseless.
One might at least imagine plausible bases for seeking to keep some rough
constancy over time in the minimum functions performed by government,
but this test poses enormous administrative problems.2 3 ° There is virtually
no discrete function that one can identify as historically committed to government, rather than to private parties. 231 To take just one example, pri227. One can, of course, imagine the sort of difficulties this test would produce in deciding
what constituted a reduction in the scope of government undertaking, difficulties present even at
the base level of deciding the measure for government spending: nominal dollars? inflation-adjusted dollars? government-budget dollars relative to gross national product? The argument over
public antitrust enforcement under the Reagan Administration reveals another avenue for argument. Critics claim that antitrust enforcement has been eviscerated in this administration. Despite the substantial increase in the number of suits filed (especially criminal). See Salop & White,
Private Antitrust Litigation: An Introduction, Table 1, in PRIVATE ANTTrRusT LITIGATION:
NEW EVIDENCE, NEW LEARNING (Salop & White, ed., 1987); Brodley, CriticalFactualAssumptions Underlying Public Policy, in id. The critics allege that enforcement of nearly all the important substantive antitrust constraints has ceased. See, e.g., Litvack, Government Antitrust Policy:
Theory Versus Practice and the Role of the Antitrust Division, 60 TEx. L. REV. 649 (1982).
Plainly, the administration thinks otherwise. See Baxter, Separationof Powers, ProsecutorialDiscretion, and the "Common Law" Nature ofAntitrust Law, 60 TEX. L. REV. 661 (1982). Notwithstanding these interpretive difficulties, rough consensus can be had in many instances on whether
government has slackened its pace in some manner.
228. Cf. Easterbrook, Is There a Ratchet in Antitrust Law?, 60 TEx. L. REV. 705 (1982).
229. See, e.g., National League of Cities v. Usery, 426 U.S. 833 (1976).
230. The experience with a similar test for inter-governmental assignment of functions was
abandoned by the Supreme Court at least in part for this reason. Garcia v. San Antonio Metro.
Transit Auth., 469 U.S. 528 (1985).
231. See Coase, The Lighthouse in Economics, 17 J.L. & ECON. 357 (1974); McChesney, Government Prohibitions on Volunteer Fire Fighting in Nineteenth-Century America: A Property
Rights Perspective, 15 J. LEGAL STUD. 69 (1986).
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vate security forces both antedate public police forces and continue
alongside public forces.23 2 Further complicating the relation, deputizing
private citizens as temporary public law enforcement officers was once common and private actors generally are privileged from tort liability for certain acts in aid of law enforcement.2 33 Tradition can provide information
on the roles played by government at various times, but it cannot of itself
divide governmental from private activities. The roles have not divided
simply enough for description, unaided by theoretical interpolation, to
suffice.
The definitional approach to identifying essential government functions
fails for related reasons. This approach requires a verbal formula that distinguishes what government must do directly from what it may choose to
do in cooperation with private parties, or not to do. The complex intermingling of functions among public and private parties that has in fact occurred
indicates the difficulty of this task. The problem is especially apparent
when one looks at more modest efforts to erect definitional barriers between government actors. The Supreme Court's New Deal Era effort to
preclude delegations of legislative authority, which required a differentiation of legislative from executive authority, was quickly abandoned. 234 The
limited federal sphere under the commerce clause was simeffort to define a235
up.
given
ilarly
The Court has not completely foresworn definitional distinction among
government powers. The still unfolding doctrines respecting appointment
and removal of federal officers 236 and respecting the appropriate means for
legislative and executive control over administrative rulemaking 237 reveal
the current attraction of the definitional approach. It is noteworthy, however, that the Court increasingly has opted for broad, categorical controls
over the method of action by particular government entities rather than a

232. See, e.g., W. DURANT, OUR ORIENTAL HERITAGE 126, 459-60 (1954); B. TUCHMAN, A
DISTANT MIRROR: THE CALAMITOUS 14TH CENTURY 6-8 (1978).
233. See RESTATEMENT (SECOND) OF TORTS §§ 112-44 (1979).
234. See, e.g., FCC v. RCA Communications, Inc., 346 U.S. 86 (1953); Yakus v. United
States, 321 U.S. 414 (1944).
235. Compare Katzenbach v. McClung, 379 U.S. 294 (1964) and United States v. Darby, 312
U.S. 100 (1941) with Hammer v. Dagenhart, 247 U.S. 251 (1918).
236. See Bowsher v. Synar, 478 U.S. 714 (1986); Buckley v. Valeo, 424 U.S. 1 (1976). See
also Feld, Separation of PoliticalPowers: Boundaries or Balance?, 21 GA. L. REv. 171 (1986).
237. See INS v. Chadha, 462 U.S. 919 (1983); Sierra Club v. Costle, 657 F.2d 298 (D.C. Cir.
1981). See also DeMuth & Ginsburg, White House Review of Agency Rulemaking, 99 HARV. L.
REv. 1075 (1986); Strauss, Was There a Baby in the Bathwater? A Comment on the Supreme
Court's Legislative Veto Decision, 1983 DUKE L.J. 789.
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real definitional separation of functions.2 3 8 Further, in the few instances
where the Court does rely on definitional separations among governmental
actions, it has shown itself unwilling to impose substantial constraints on
the exercise of a given function by a government agency whose appropriate
sphere of action arguably excludes that function.2 3 9
Moreover, the animating force behind the Court's decisions in assignment of functions among government officers cannot easily become the basis for a constraint on delegation of functions to private actors. The
decisions on inter- and intra-government conflicts show particular concern
for preventing the concentration of excessive power in one branch, one level
of government, or one officer. 2" Although the ability to give authority to
others increases the donor's power in some respects, 24 1 the concern over
concentration of power is less acute than where power is arrogated directly
to the suspect actor.24 2 The Court, hence, has acquiesced in the exercise of
a variety of powers, including rulemaking2 4 3 and adjudication 2' by private
parties.
The Court's occasional condemnation of private exercise of delegated
powers further supports the conclusion that no general bar to such delegation exists. In Gibson v. Berryhill,2 45 the United States Supreme Court declared that the part-time members of an occupational licensure board, in
essence private delegees of public authority, were disqualified from passing
on the propriety of certain practices engaged in by roughly half the practitioners then licensed by the board. The Court's decision rested squarely on
•the large and relatively direct financial interest of board members in delicensure of the practitioners in question, not on a distinction between public officers and private actors.24 6 The imposition of similar constraints on
financially interested public officials247 and the approval of other exercises
238. Thus, the Court declared in Chadha that all formally effective legislative action must
incorporate presentment and bicameralism; and in Buckley and Bowsher, the Court decreed that
all formally effective action by a federal employee who is not a president, vice president, a congressman, or a judge must be taken by someone whose appointment and removal are initially
under executive control.
239. See, eg., Dames & Moore v. Regan, 453 U.S. 654 (1981).
240. See Aranson, Gellhorn & Robinson, supra note 128.
241. See Mashaw, Prodelegation Why AdministratorsShould Make PoliticalDecisions, 1 J.L.
ECON. & ORG. 81 (1985).
242. See Cass, The Perils of Positive Thinking, supra note 148.
243. Cf. Ricci v. Chicago Mercantile Exch., 409 U.S. 289 (1973).
244. Thomas v. Union Carbide Agric. Prod. Co., 473 U.S. 568 (1985).
245. 411 U.S. 564 (1973).
246. Id. at 578-79.
247. Eg., Ward v. Village of Monroeville, 409 U.S. 57 (1972); Tumey v. Ohio, 273 U.S. 510
(1927).
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of broad decisional authority by arguably private actors indistinguishable
from those in Gibson 148 make it clear that Gibson signals a specific substantive constraint on government power, not a special concern over delegation
of that power to parties who are not full-time on the public payroll.
Although there is no basis for a general constraint on delegation of government authority, it is likely that some government powers will be found
to be nondelegable, that constitutionally only a specific governmental actor
can perform certain given functions. Thus, even if some adjudicatory authority can be exercised by any public or private delegee, whatever adjudicatory authority is deemed to come within the judicial power of article III
must be exercised by judges who have lifetime tenure, irreducible salaries,
and who do not perform functions which are inconsistent with their judicial
roles. 49 These restrictions on delegation, however, will be rare; each must
rest on some specific constitutional inhibition or particularized substantive
concerns. Even privatization proposals involving activities that intuitively
appear to be essentially governmental are unlikely to pose constitutional
delegation problems.2 5
2.

Public Liabilities

While only the extraordinary activity will be committed solely to government hands, the law may impose other constraints on privatization. The
same sorts of concerns that inform decisions on government structure also
inform decisions respecting the imposition of special liabilities on, or the
grant of special immunities to, government. In what circumstances do private parties share these special liabilities or immunities? When, in other
words, is private action viewed by the legal system as more or less problematic than government action? The special liability issue is taken up first.
It is a truism in our system that government often is asked to eschew
conduct that we tolerate from private actors. Government, for instance,
cannot engage in certain types of discrimination among practitioners of par248. E.g., Friedman v. Rogers, 440 U.S. 1, reh'g denied, 441 U.S. 917 (1979).
249. See, e.g., Northern Pipeline Constr. Co. v. Marathon Pipeline Co., 458 U.S. 50 (1982);
Wong Wing v. United States, 163 U.S. 228 (1896); In re Scaduto, 763 F.2d 1191 (11th Cir. 1985).
But see CFTC v. Schor, 106 S. Ct. 3245 (1986); In Re Scarfo, 783 F.2d (3rd Cir. 1986).
250. The nondelegation argument against private management of prisons, for example, is unlikely to succeed. See, e.g., Robbins, Privatizationof Corrections: Defining the Issues, 69 JUDICATURE 324, 331 (1986). Its proponents must elaborate not just reasons why public prison
employees will enjoy incentives superior to those which a private prison employee would enjoy,
but also reasons for special concern about the particular conduct expected of private prison employees. Cf State v. Smith, 681 P.2d 1374 (Ariz. 1984) (bid system of contracting out representation of indigent criminal defendants raised inference of inadequate assistance of counsel; however,
the inference was rebutted in this case).
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ticular religions that are permitted for private actors.2 51 Government often
must give its employees procedural protections that private employers are
free to offer or withhold.2 52 Also, government frequently is disabled from
distinguishing among messages in ways that private speakers and owners of
private property are free to do.253
Each limitation especially imposed on government power has its own
particular background and basis, 254 but all share a common sense that government should be treated differently. Understanding why government is
specially constrained should facilitate a determination as to whether those
constraints will be imposed on other actors fpllowing privatization.
Some obvious possible bases must be rejected as not explaining special
strictures for government. The distinction between public and private actors for these purposes cannot rest exclusively on the function the actor
performs, for public and private entities are treated differently even when
both perform the same function.25 5 Showing a functional equivalence between public and private conduct may be relevant to the treatment of privatized activity, but it will not be dispositive. Similarly, although some
generalized notion of the relative "power" of the actors may be relevant to
the treatment of privatized activity, special burdens on government cannot
rest on commonly accepted, accessible correlates of influence, such as
wealth or size, as mega-corporations remain free of constraints that bind
tiny municipal governments.2 56
Rather, special inhibitions on government seem rooted in government's
monopoly over the lawful resort to physical coercive power in the absence
of consent from the object of coercion save by presence of the object within
the spatial boundary lines demarcating the government's jurisdiction.25 7
251. See, ag., Sherbet v. Verner, 374 U.S. 398 (1963).
252. E.g., Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532 (1985); Branti v. Finkel, 445
U.S. 507 (1980).
253. See, e.g., Cass, FirstAmendment Access to Government Facilities,65 VA. L. REv. 1287
(1979); Schauer, "Private" Speech and the "Private" Forum: Givhan v. Western Line School
Dist., 1979 Sup. CT. REv. 233; Stone, Fora Americana: Speech in Public Places, 1974 SuP. CT.
REv. 233; Shiffrin, Government Speech, 27 UCLA L. REv. 565 (1980); Yudof, When Governments
Speak- Toward a Theory of Government Expression and the First Amendment, 57 TEX. L. REV.
863 (1979).
254. See Cass, The Perilsof Positive Thinking, supra note 148.

255. Hence, public schools are bound by legal controls on their actions with respect to students and faculty that private schools do not share. See, eg., Ingraham v. Wright, 430 U.S. 651
(1977); Goss v. Lopez, 419 U.S. 565 (1975).
256. See, e.g., First Nat'l Bank v. Bellotti, 435 U.S. 765 (1978).
257. See Weber, Politicsas a Vocation, in FROM MAX WEBER: ESSAYS IN SOCIOLOGY 78 (H.

Gerth & C. Mills eds. 1988) (also cited in R. EPSTEIN, supra at note 10). Cf. Cover, Violence and
the Word, 95 YALE L.J. 1601 (1986).
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More precisely, the variety of restrictions on government, going well
beyond direct limitations on penal sanctions, indicates that government is
different by virtue of thepossession of this coercive power, and not by virtue
simply of its exercise of that power.2 5 Unfortunately, identifying the
shared basis for government constraints serves more to illuminate the ambiguity of the division between public and private action. This is the problem:
what makes government distinctive so as to call for special controls defies
easy isolation. The pervasiveness of government power to intervene in its
citizens' lives and to command obedience to its dictates lest the coercive
power be brought into play makes it difficult to mark the separate spheres
of private and public action.2 9 Nearly anything the government suffers to
happen can be laid at the public door.2"
The potentially inflatable quality of the concept of public action, however, probably does not auger for a significant expansion of public liabilities
consequent to privatization. Undoubtedly, there will be some instances in
which a formally private actor - for instance, the private manager of a
state prison or an INS detention facility - will be seen as invested with the
state's coercive power and be subject to the same constraints as the state.26 '
More often, privatization will present not a clear transfer of state coercive
power, but a more subtle sharing of power. The very difficulty of isolating
these activities from the broad run of private conduct makes its assimilation
to government action unlikely.
Evidence of the likely resistance to treating privatized activities as fully
equivalent to government action is provided by the courts' past treatment of
state action claims. Courts have had ample invitation to extend the reach of

258. A clear example is provided by cases holding that the mere prospect of punishment can
invalidate illicit government action. See, e.g., Monaghan, Overbreadth, 1982 Sup. CT. REV. 1.
259. See, e.g., L. TRIBE, AMERICAN CONSTITUTIONAL LAW 1147-74 (1978); Alexander,
Cutting the Gordian Knot: State Action and Self-Help Repossession, 2 HASTINGS CONST. L.Q. 893
(1975); Black, The Supreme Court, 1966 Term-Forward: "State Action," Equal Protection,and
California'sProposition 14, 81 HARV. L. REV. 69 (1967); Brest, State Action and Liberal Theory:

A Casenote on Flagg Brothers v. Brooks, 130 U. PA. L. REV. (1982); Horowitz, The Misleading
Search for "State Action" Under the Fourteenth Amendment, 30 S. CAL. REV. 208 (1957).
260. Indeed, some commentators have argued that nearly everything the government suffers
to happen should be laid at the public door. See, e.g., Frug, The Ideology of Bureaucracy in
American Law, 97 HARV. L. REV. 1277 (1984); Kennedy, supra note 17.
261. See Ancata v. Prison Health Servs., Inc., 769 F.2d 700 (1 1th Cir. 1985); Milonas v.

Williams, 691 F.2d 931 (10th Cir. 1982), cert. denied, 460 U.S. 1069 (1983); Medina v. O'Neill,
589 F. Supp. 1028 (S.D. Tex. 1984); Lombard v. Eunice Kennedy Shriver Center For Mental
Retardation, Inc., 556 F. Supp. 677 (D. Mass. 1983). Cf. Davenport v. St. Mary's Hosp., 633 F.
Supp. 1228 (E.D. Pa. 1986) (plaintiff in voluntarily committed by state to private mental hospital
stated a colorable claim under 42 U.S.C. § 1983).
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special inhibitions on public activity, but have generally been reluctant to
apply these constraints to private actors.
The courts, of course, have not limited the application of strictures on
government conduct to instances in which full-time government employees
themselves take all of the actions necessary to directly violate a prohibition.
Courts have sought to police government conduct that, while not in itself
completing the transgression, seems intended to violate such a prohibition.26 2 Courts have been most attentive to the capacity of government conduct, intermixed with conduct of private parties, to bring about the ill
effects against which the prohibition on state action was directed in cases
alleging racial discriminhtion, and at times courts have invoked formulae
that put intention entirely aside and instead speak in terms of active involvement, support, or encouragement.2 63 In this vein, use of the state's
law enforcement apparatus in aid of private, discriminatory agreements has
been found to violate requirements of evenhanded state action. 264 Similarly, the Supreme Court's 1967 decision in Reitman v. Mulkey2 65 invalidated a state constitutional amendment prohibiting state agencies from
interfering with private decisions to sell or rent (or not to sell or rent) residential property. The effort to privatize by withdrawing from regulation of
discrimination in the housing market "authorized private discrimination,"
"made the state 'at least a partner in the.., act of discrimination,'" and
could not conceivably serve any other purpose than authorizing such
2 66
discrimination.
While the analytic structure of these cases suggests an openness to the
concept of state action that might make anyone performing a privatized
activity subject to the same constraints as the government, much less should
be made of it. The race discrimination cases do establish the possibility that
government may be prohibited from privatizing in ways that encourage
such discrimination. However, even this conclusion must be qualified in
light of more recent cases emphasizing the importance of discriminatory

262. E.g., Norwood v. Harrison, 413 U.S. 455 (1973); Evans v. Newton, 382 U.S. 296 (1966);
Terry v. Adams, 345 U.S. 461 (1953); Smith v. Allwright, 321 U.S. 649 (1944).
263. See, e.g., Gilmore v. City of Montgomery, 417 U.S. 556 (1974); Norwood v. Harrison,
413 U.S. 455 (1973); Burton v. Wilmington Parking Auth., 365 U.S. 715 (1961).
264. E.g., Moose Lodge No. 107 v. Irvis, 407 U.S. 163 (1972); Bell v. Maryland, 378 U.S. 226

(1964); Peterson v. City of Greenville, 373 U.S. 244 (1963); Barrows v. Jackson, 346 U.S. 249,
reh'gdenied, 346 U.S. 481 (1953); Shelley v. Kraemer, 334 U.S. 1 (1948). But see Evans v. Abney,
396 U.S. 435 (1970).
265. 387 U.S. 369 (1967).
266. Id. at 375-76 (quoting the California Supreme Court, 64 Cal. 2d 529, 413 P.2d 825, 50
Cal. Rptr. 881 (1966)).
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intent.2 67 Moreover, outside the context of racial discrimination the courts
have been much more wary of expanding the state action concept.
Three lines of authority are illustrative. Most prominent is that derived
from Marsh v. Alabama,2 6 8 the "company town" case, suggesting that when
private property is used for a "public function" it is subject to the same
constraints (there, first amendment strictures) as publicly-owned property.
Although the Supreme Court built on that rationale in extending free
speech rights to a private shopping complex in AmalgamatedFood Employees Union v. Logan Valley Plaza,26 9 it subsequently undercut and then directly repudiated that holding. 270 The Court has confirmed the continued
vitality of the "public function notion" in dicta, but in so doing it has whittled down the concept, stating that "the relevant question is not simply
whether a private group is serving a 'public function' " but rather "whether
the function performed has been traditionally the exclusive prerogative of
1
the State.

27

A second line of authority, beginning with Sniadach v. Family Finance
Corp., 27 suggests that state enforcement of private debtor-creditor agreements does not convert private into public action, but the state's actions
must comport with due process regardless of the terms of the private parties' agreement. Having almost reflexively applied the due process clause to
invalidate the mix of public and private conduct in Sniadach, the Supreme
Court has struggled to identify the level of state involvement necessary to
implicate due process concerns as well as the nature of state conduct adequate to satisfy those concerns. Although several state statutory schemes
concerning judicial enforcement of credit agreements failed to pass muster, 273 the Court has found some schemes constitutionally adequate 274 and,
more to the point, has held that due process concerns are not even triggered
where the state's involvement consists only of statutory authorization for
creditors to use "self-help" in disputes with debtors.2 75 Thus, where the
state is directly involved in the enforcement process through its officers judges, clerks, sheriffs - so that it can be viewed as the party that effec267. See, e.g., Washington v. Davis, 426 U.S. 229 (1976).
268. 326 U.S. 501 (1946).
269. 391 U.S. 308 (1968).
270. Hudgens v. NLRB, 424 U.S. 507 (1976); Lloyd Corp. v. Tanner, 407 U.S. 551 (1972).
271. Rendell-Baker v. Kohn, 457 U.S. 830, 842 (1982) (emphasis in original). See also Jack-

son v. Metropolitan Edison Co., 419 U.S. 345, 353 (1974).
272. 395 U.S. 337 (1969).
273. See Lugar v. Edmondson Oil Co., 457 U.S. 922 (1982); North Georgia Finishing, Inc. v.
Di-Chem, 419 U.S. 601 (1975); Fuentes v. Shevin, 407 U.S. 67, reh'g denied, 409 U.S. 902 (1972).
274. E.g., Mitchell v. W.T. Grant Co., 416 U.S. 600 (1974).
275. Flagg Bros. v. Brooks, 436 U.S. 149 (1978).
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tively takes the debtor's property, the due process clause applies, but not
where the state simply authorizes private taking pursuant to private
agreements.
The third line of authority, beginning with the Supreme Court's decision
in Public Utilities Commission v. Pollak,2 76 combines the public function
and state involvement theories. In Pollak, a private transit company's
broadcast of radio programs to riders was scrutinized for consistency with
the first and fifth amendments. The Court noted that the transit company
was a monopoly provider of streetcar and bus services, that the services
were provided pursuant to government authorization, that the services constituted "a public utility," and that the Public Utilities Commission, which
regulated the company, had investigated the company's amplified radio service and concluded that77"the public safety, comfort and convenience were
2
not impaired thereby.
The Pollak case could provide a basis for extension of public obligations
to private enterprises providing services cooperatively with the government
or under government supervision but for its fate over the last thirty-five
years. In a variety of circumstances, the Supreme Court has found the requisite state action wanting in challenges to government sanctioned actions
of government licensees, rebuffing attacks on a utility company's termination of customer service,2 78 FCC-licensed-and-regulated broadcasters' refusal to air certain advertisements,27 9 and Medicaid-reimbursed nursing
homes' policies on patient transfers.28 °
Finally, in Rendell-Baker v. Kohn,2 81 the Court rejected the claim that
free speech and due process rights are applicable to the teacher discharge
decisions of a private institution authorized and paid by the state to educate
"special needs" students. The dissent declared that "the State has delegated
to the . . . School its statutory duty to educate children with special
needs, ' 2 2 noting that students were placed in the school by various agencies of the state, that the state regulated the school's operation extensively,
and that the state contributed more than ninety percent of the school's
funds (ninety-nine percent in one of the two years relevant to the case). The
majority, however, found these factors insufficient:
276. 343 U.S. 451 (1952).

277. Id. at 462.
278. Jackson v. Metropolitan Edison Co., 419 U.S. 345, 345 (1974).
279. CBS, Inc. v. Democratic Nat'l Comm., 412 U.S. 94 (1973).
280. Blum v. Yaretsky, 457 U.S. 991 (1982). See also O'Bannon v. Town Court Nursing
Center, 447 U.S. 773 (1980).
281. 457 U.S. 830 (1982).

282. O'Bannon, 447 U.S. at 844-47 (Marshall, J., and Brennan, J., dissenting).
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The school... is not fundamentally different from any private corporation whose business depends primarily on contracts to build
roads, bridges, dams, ships, or submarines for the government. Acts
of such private contractors do not become acts of the government by
reason of their significant or even total engagement in performing
public contracts.2 83
Given the Courts' holdings and statements, most privatization proposals
including most contracting out, as well as deregulation, sale of assets,
and so on - should allow the privatized activities to be carried on free from
the special inhibitions on government action. Where direct, physically coercive power is exercised over individuals involuntarily committed by government to private hands"' 4 or where clearly governmental actors retain
control over the very aspect of the activity to which a special constraint
attaches, as in some of the debtor-creditor cases,2 85 the public constraint
still will bind the public actors. As in Rendell-Baker, however, even fairly
slight movements away from that posture are likely to support a relaxation
of public liabilities.
3.

Public Immunities

The obverse of special governmental liability is special governmental
immunity. The opportunity for popular control of government proves a
common explanation for the fact that government, but not other entities, is
empowered to exercise certain coercive authority. Just as the threat of its
coercive power supports special constraints on government, faith in popular
control supports special immunities for government. If privatization generally will remove public constraints from certain activities, will it also delete
the public immunities? Similar questions have arisen in at least three contexts: the state action exemption from antitrust liability, the market participant exception to constitutional commerce clause constraints, and the
government contractor defense to tort liability. Although only the second
of these is a constitutional constraint, all three are the products of judicial
decisionmaking in the "common law" mode, free from reasonably specific
legislative instruction. All three doctrines draw fairly tight lines around the
public immunity.
The Supreme Court's 1943 decision in Parkerv. Brown,2 86 insulating a
state-sponsored agricultural marketing cartel against antitrust scrutiny, cre283. Id. at 840-41.
284. See supra note 261. Cf Jackson v. Metropolitan Edison Co., 419 U.S. 345, 353-59
(1974) (concerning essential attributes of sovereignty).
285. See supra notes 163 and 164.
286. 317 U.S. 341 (1943).
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ated an exception to the antitrust laws for state exercise of the police power
to pursue objectives inconsistent with open, competitive markets. The
Parker Court also declared, however, that "a state does not give immunity
to those who violate the Sherman Act by authorizing them to violate it, or
by declaring that their action is lawful." 28 Many commentators have
noted the vagaries of the Court's efforts to apply and circumscribe the
Parker exemption.2"' The Court has not followed a clear and steady path,
but its recent decisions, as a group, have indicated increasing concern to
confine the exemption to situations in which the legislature specifically sets
an anti-competitive policy and that policy is "actively supervised by the
State itself."28' 9 In the words of another decision, the anti-competitive conduct must be "compelled by the State acting as a sovereign.' ' 290
The restriction imposed by the Parker exemption, however, suggests
that the substitution of private for public actors will increase the exposure
to antitrust constraints.2 9 ' Municipalities and other state instrumentalities
have received special statutory immunity from certain antitrust damage liability (though not injunctive relief and associated costs) 292 and are subject
293
to less stringent state supervision requirements for Parker immunity.
Further, proof of conspiracy, where that is a necessary element of the antitrust offense, may prove more difficult to establish when the anti-competitive conduct is promoted by public actors, even where those actors are not
shielded by the Parkerdefense. 2 94 Where private actors engage in conduct
that the antitrust laws condemn, approval of the conduct by public actors
287. Id. at 351 (quoting Northern Sec. Co. v. United States, 193 U.S. 197, 332, 344-47
(1903)).
288. See, e.g., Areeda, Antitrust Immunity for "State Action" after Lafayette, 95 HARv. L.
REV.435 (1981); Easterbrook, Antitrust and the Economics of Federalism, 26 J.L. & ECON. 23
(1983); Page, Antitrust, Federalismand the Regulatory Process: A Reconstruction and Critique of
the State Action Exemption after Mideal Aluminum, 61 B.U.L. Rv.1099 (1981); Robinson, The
Sherman Act as a Home Rule Charter Community Communications Co. v. City of Boulder, 2
Sup. Cr. ECON. REv. 131 (1983).

289. 324 Liquor Corp. v. Duffy, 107 S.Ct. 720, 721 (1987). See also Community Communications Co. v. City of Boulder, 455 U.S. 40 (1982); California Retail Liquor Dealers Ass'n v. Midcal
Aluminum, Inc., 445 U.S. 97, 105 (1980) (quoting City of Lafayette v. Louisiana Power & Light
Co., 435 U.S. 389, 410 (1978)).
290. Goldfarb v. Virginia State Bar, 421 U.S. 773, 791 (1975).
291. E.g., Community Communications, 455 U.S. at 40; Lafayette, 435 U.S. at 389.
292. Local Government Antitrust Act of 1984, Pub. L. No. 98-544, 98 Stat. 2750 (1984).
293. Town of Hallie v. City of Eau Claire, 471 U.S. 34 (1985).
294. See Fisher v. City of Berkeley, 475 U.S. 260 (1986).
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whose conduct would be considered safe from liability will not suffice to
protect the private actors.2 95
The "market participant" exception to commerce clause restraints 29 6 is
another immunity that is unlikely to be retained following commitment of
an activity into private hands. The Supreme Court has read the commerce
clause of the Constitution 2 97 to bar a variety of state practices that burden
goods or services from other states but not similar home-state goods or
services.298 The Court has, however, distinguished instances in which states

(or their subdivisions) act as "market participants" from those in which
states act as "market regulators. ' 299 As a market participant, the state can
choose from what sources it wants to buy goods or services or to what
consumers it wishes to sell."c The exception is limited to one "level;" if the
state imposes on its buyers or sellers requirements respecting their use of
home-state goods or services, the state will be deemed to be acting as a
regulator and not merely as a participant. 0 1
A similar distinction between the state's conduct as a player and as a
referee has been drawn in the context of the privileges and immunities
clause,30 2 allowing the state greater leeway (although not complete exemption) when it participates directly in market transactions than when it affects such affairs by commands to others.30 3 Given the limitation of these
immunities to states as direct market players, state privatization efforts that
are intended only to secure the benefits of profit motivation or of private
sector expertise, and not to change the nature of the government's actions,

295. See 324 Liquor Corp. v. Duffy, 107 S. Ct. 720 (1987); California Retail Liquor Dealers
Ass'n v. Mideal Aluminum, Inc., 445 U.S. 97 (1980); Cantor v. Detroit Edison Co., 428 U.S. 579

(1976).
296. See Anson & Schenkkan, Federalism, the Dormant Commerce Clause and State-Owned
Resources, 59 TEx. L. REv. 71 (1980); Wells & Hellerstein, The Governmental-ProprietaryDis-

tinction in ConstitutionalLaw, 66 VA. L. REV. 1073 (1980).
297. U.S. CONST. art. I, § 8, cl. 3.
298. See, e.g., Lewis v. BT Investment Managers, Inc., 447 U.S. 27 (1980); Pike v. Bruce
Church, Inc., 397 U.S. 137 (1970).
299. See Reeves, Inc. v. Stake, 447 U.S. 429, 436 (1980).
300. White v. Massachusetts Council of Constr. Employers, 460 U.S. 204 (1983); Reeves, 447
U.S. at 436; Hughes v. Alexandria Scrap Corp., 426 U.S. 794 (1976).
301. See South-Central Timber Dev., Inc. v. Wunnicke, 467 U.S. 82, 87 (1984).
302. U.S. CONST. art. IV, § 2, cl.
1.
303. See United Building & Constr. Trades Council v. Camden, 465 U.S. 208 (1984); Hicklin
v. Orbeck, 437 U.S. 518 (1978). The Court in United Building expressly rejected the claim that
there should be a complete exemption from the privileges and immunities clause for conduct of
the state as market participant. Unlike the dormant commerce clause, the article IV constraint
binds the states in both capacities. The Court did, however, note that state actions applicable
solely to state-owned property or to direct application of the state's own funds would be less likely
to violate the privileges and immunities constraint. United Building, 465 U.S. at 220-21.

1988]

PRIVATIZATION: POLITICS, LAW, AND THEORY

risk confrontation with constitutional barriers that states acting directly
might avoid or hurdle.
A third immunity specially available to government is the general sovereign immunity from liability in tort. This immunity has been modified substantially by statute and court decisions, reducing the scope of government
immunity or abrogating the doctrine entirely. 3" Even at its fullest flower,
the immunity did not extend to all official conduct. Municipalities were
most likely to be excluded from the immunity's protection. Reversing the
position given them in the commerce clause cases, "governmental" municipal activities were within the tort immunity, but "proprietary" municipal
activities were outside the immunity.3 °5 The federal government and most
state governments were protected by a broader tort immunity than lesser
subdivisions, but pressures to provide relief for government torts caused the
courts to decide immunity claims with sufficient inconsistancy to establish
at best "a somewhat wavering pattern" of immunity.3 "6 Nonetheless, in
some areas, even after the statutory waivers and judicial exceptions, a fairly
strong sovereign immunity remains.30 7
Although the government tort immunity, like the Parker antitrust immunity and the market participant exemption, protects only a subset ofgovernment activity, the tort immunity can extend to some private actors doing
business with the government. The private actors may invoke what has
come to be known as the "government contractor defense."3 0 The defense
has several forms. The oldest version of this defense excuses any contractor
who faithfully follows the government's contract specifications. 30 9 Newer
forms focus on the distribution of knowledge and control between the con304. See K. DAVIS, CONSTITUTIONAL TORTS 708 (1984).
305. See, e.g., E. MCQUILLAN, THE LAW OF MUNICIPAL CORPORATIONS § 53.04 (3d ed.

1984).
306. L. JAFFE, JUDICIAL CONTROL OF ADMINISTRATION ACTION 218 (student ed. 1965).

See also Scalia, Sovereign Immunity andNonstatutory Review ofAdministrativeAction: Some Conclusionsfrom the Public Land Cases, 68 MICH. L. REv. 867 (1970).
307. Thus, for example, the federal government has not waived sovereign immunity for strict
liability torts, for a variety of intentional torts, for service-connected injuries to military personnel,
for claims arising from negligent handling of the mails or from the activities of the TVA, or for
"discretionary function[s]." See 28 U.S.C. §§ 1346(b), 2680 (1982); Laird v. Nelms, 406 U.S. 797
(1972); Feres v. United States, 340 U.S. 135 (1950). Moreover, its waiver of immunity from other
tort liability is subject to a number of substantive and procedural qualifications. The current state
of government tort immunities is discussed in Cass, Official Liability in America: Actors andIncentives, in GOVERNMENT LIABILITY, COMPENSATION, AND THE LAW OF CIVIL WRONGS (A.
Bradley ed. forthcoming 1988).
308. See, e.g., Cass & Gillette, supra note 36.
309. See Yearsley v. W.A. Ross Constr. Co., 309 U.S. 18 (1940); RESTATEMPNT (SECOND)
OF TORTS §§ 402A, 895D (1979); Note, Liability of a Manufacturerfor Products Defectively
Designed by the Government, 23 B.C.L. REv. 1025 (1982).
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tractor and the government.3 1 ° While not limited to this context, much of
the recent litigation has involved federal defense contractors. The courts
traditionally have been solicitous of government decisionmaking on military
matters, 3 11 but that solicitude has not translated into broad protections for
military contractors. Lower federal courts have suggested at least three disparate tests, all requiring some evidence that the government's relative control and knowledge make the contractor less suited to monitor aspects of
the contract critical to tort liability.3" 2 Courts have recognized that contractor immunity can serve many of the same ends as government immunity, but have nonetheless been reluctant to extend an equivalent immunity.
In other contexts, judicial construction of broad contractor immunity is
even less likely. Of course, legislatures interested in privatizing an activity
may decide to create such immunities, 1 3 or to authorize administrators to
do so. 3 14 The status of contractor immunities to date, however, like that of
antitrust and constitutional immunities, suggests that privatization efforts
generally will entail some loss of special governmental immunities. 1 5
310. See, e.g., Boyle v. United Technologies Corp., 792 F.2d 413 (4th Cir. 1986), cert.
granted, 107 S. Ct. 872 (1987).
311. See, e.g., United States v. Shearer, 473 U.S. 52 (1985); Stencel Aero Eng'r v. United
States, 431 U.S. 666 (1977); Feres v. United States, 340 U.S. 135 (1950).
312. See Tozer v. LTV Corp., 792 F.2d 403 (4th Cir. 1986); Shaw v. Grumman Aerospace
Corp., 778 F.2d 736 (1lth Cir. 1985); Bynum v. FMC Corp., 770 F.2d 556 (5th Cir. 1985); Tillet
v. J.I. Case Co., 756 F.2d 591 (7th Cir. 1985); Koutsoubos v. Boeing Vertol, 755 F.2d 352 (3d Cir.
1985); McKay v. Rockwell Int'l Corp., 704 F.2d 444 (9th Cir. 1983); In re "Agent Orange" Prod.
Liab. Litig., 534 F. Supp. 1046 (E.D.N.Y. 1982).
313. See, e.g., National Swine Flu Immunization Program of 1976, 42 U.S.C. § 247b(k)
(1982). The legislatures indeed have responded to various pleas for relief from civil liability, coming to the aid of some employees who were exposed to personal liability for official acts and also
protecting others not contractually linked to the government who were able to secure the legislature's ear. Abraham, Medical Malpractice Reform: A PreliminaryAnalysis, 36 MD. L. REv. 489
(1977); Boger, Gittenstein & Verkuil, The FederalTort ClaimsAct Intentional Torts Amendment:
An InterpretiveAnalysis, 54 N.C.L. REv. 487 (1976); Robinson, The Medical MalpracticeCrisis of
the 1970's: A Retrospective, 49 L. & CONTEMP. PROBs. 5 (Spring 1986).
314. Administrators currently have some capacity to do this by the manner in which they
structure contract terms, and certainly they can provide payment terms that produce incentives
equivalent to those of an immunity rule. Administrators may not choose to exercise this authority
in the circumstances that might be most appropriate for immunity, however, nor will such exercise produce all the same results as an immunity rule if the effects on government and third parties
are taken into account. See Baxter, supra note 95; Cass, Officers, supra note 87.
315. An important government immunity not addressed above is the exemption of much government-owned property and activities from liability for various taxes. The omission of this subject is predicated purely on ignorance of tax systems and surmises that a high cost is associated
with reducing that ignorance.
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B.

General Obligations

The special constraints and authorizations discussed above directly reflect beliefs that particular decisionmaking structures can uniquely threaten
or serve public interests. The same concerns in large measure account for
the imposition of certain general obligations on government and the recognition of specific individual claims against government and others. In the
latter contexts, the linkage to decisional structures recedes somewhat and
concerns subsumed within the structural arguments assume greater prominence. The concerns that are classed here under the rubric of general obligations relate to the capacity of concentrated private interests to use
government to secure special advantage over more diffuse interests. The
concerns grouped under the category of particular expectations derive from
the prospect for larger groups to impose incommensurate burdens on
smaller groups.
1. Public Benefit
The essence of government, in large measure, is the separation of benefits and burdens. By and large, in private activity benefits and burdens are
linked; if one seeks a benefit, usually he must pay its costs. Of course, this
formulation oversimplifies. There are, to be sure, externalities (third party
effects) from an incredible array of private activities. While many of these
are the subjects of legal regulation, a substantial measure of external harm
as well as benefit necessarily escapes.3 16 Still, to a considerable degree the
nature of much private activity is the direct quid pro quo, payment, in cash
or in kind, exchanged for goods.3 17 In contrast, government is able to break
the normal transaction, to disaggregate benefit from burden. The key to
this separation is government's capacity to impose burdens by fiat.
The separation of benefit from burden allows government to overcome
free-rider problems that often plague private action,3 1 8 but it also raises the
possibility that some groups will use the government's coercive power to
impose burdens on the public while arrogating special benefits to themselves. 3 19 This capture problem is alleviated somewhat by the possibility
316. Henderson, Extending the Boundaries of Strict ProductsLiability: Implications of the
Theory of the Second Best, 128 U. PA. L. REv. 1036 (1980); See, e.g., Henderson, The Boundary
Problems of Enterprise Liability, 41 MD. L. REv. 659 (1982); McKie, Regulation and the Free
Market The Problem ofBoundaries, 1 BELL J. ECON. & MGMT. Sci. 6 (1970); Pierce, Encouraging Safety: The Limits of Tort Law and Government Regulation, 33 VAND. L. REv. 1281 (1980).
317. M. FRIEDMAN, CAPITALISM AND FREEDOM (1962).
318. See R. EPSTEIN, supra note 10, at 166, 332-34, 337-38; Stigler, Free Riders and Collective
Action: An Appendix to Theories of Economic Regulation, 5 BELL J. ECON. 359 (1974).
319. See J. BUCHANAN, R. TOLLIsoN & G. TULLOCK, supra note 104.
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that those who are burdened will exit from the jurisdiction32 ° and more by
the requirements of successful coalition-building.32 1 These constraints still
leave substantial scope for effective interest groups to use the political process to their own advantage.3 2 2
To buttress the practical limitations on the use of government to confer
"naked preferences" on well-situated groups, 323 a number of legal constraints attempt to assure that as long as the burdens of a government activity are imposed on the general public, the benefits will also be duly shared.
The federal requirement that property taken through the "eminent domain" power be put to "public use" 324 is perhaps the most visible example.
Similar concerns underlie state requirements that a public purpose be
served by exercise of the eminent domain power,32 5 by state prohibition of
"special legislation, ' 326 and even by the debt limits commonly imposed on
local governments.32 7 Privatization proposals arguably could be challenged
as conferring private benefits at public expense in contravention of restrictive legal provisions such as these.
Although these prohibitions on government capture may generate litigation, they offer little in the way of a serious impediment. Take for example
the proposal to give public housing projects to their tenants or to sell the
projects at a quarter of their market value.328 Plainly one group, the current tenants, receives a benefit. Plainly, too, if the project has a market
value substantially greater than the price (if any) paid, the public bears the
immediate burden of that loss in value. Clearly then, this seems a case of
private benefits being had at public cost. Putting aside consideration of
whether that characterization is accurate, the constraints on government
action almost surely will not preclude this gift. First, the public use con320. See, e.g., A. HIRSCHMAN, supra note 154; discussion supra notes 97-99. To the extent

burdens are capitalized in land values, exit will be constrained. See, e.g., Gillette, supra note 178,
at 959; Yinger, supra note 157.
321. See D. MUELLER, supra note 13.
322. E.g., J. BUCHANAN, R. TOLLISON & G. TULLOCK, supra note 104; Aranson &

Ordeshook, Regulation, Redistribution,and Public Choice, 37 PUB. CHOICE 69 (1981); Peltzman,
supra note 128; Posner, supra note 179; Stigler, supra note 128.

323. The phrase is borrowed from Cass R. Sunstein; see Sunstein, Naked Preferencesand the
Constitution, 84 COLUM. L. REv. 1689 (1984). Professor Sunstein's article is concerned with a
different, but related, type of government capture than is addressed here.
324. U.S. CONST. amend. V, cl. 4.

325. See, eg., E. MCQUILLAN, supra note 305, at §§ 32.39-32.64.
326. See, e.g., State v. Ludlow Supermarkets, Inc., 448 A.2d 791 (Vt. 1982) (striking down
Vermont's Sunday closing law as providing special, not common, benefits in violation of the state
constitution).
327. See E. MCQUILLAN, supra note 305, at §§ 41.01-44.
328. See Public Housing Homeownership Opportunities Amend. to Section 126, H.R. No. 4,
100th Cong., 1st Sess., CONG. REC. H4440 (June 10, 1987) (remarks of Rep. Kemp).
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straint on takings will not be availing: the property taken was not private,
hence, the predicate for application of the takings clause fails. Second, even
if the clause applied, judicial construction of the public use requirement has
all but eliminated that obstacle to government distributions of property directly from one private party to another.3 2 9 Nor would state limitations on
public purpose or special interest legislation preclude the gift of public
property where an arguable purpose, other than mere conferral of private
advantage, can be made out - and it does not take a gifted rhetoretician to
propound such arguments here, or indeed, in nearly any conceivable case in
which privatization is likely to occur.3 3 °
Similarly, the debt limitation constraint on local government tends not
to be a serious obstacle to government action.3 3' Moreover, privatization
proposals of almost any type are not apt to increase public debt. In fact,
the ability to reduce public indebtedness by selling assets or to avoid public
indebtedness by contracting for goods or services rather than investing in
the capital base necessary to produce them is a significant inducement to
privatization of government services. Some states count long-term contrac332
tual commitments against local debt ceilings, but most do not.
There is, however, a set of legislative and administrative constraints,
rooted in similar concerns about government capture, that is far more likely
to chafe when administrativeofficials endeavor to privatize by contracting
out. Virtually every government is subject to special constraints on the
means by which it contracts for services. At the federal level, volumes of
regulations control the government's procurement practices.33 3 Regulations detail the circumstances in which public bidding is required, the manner in which bids should be solicited, the form for and timing of bids, the
criteria for selection of a winning bidder, and the opportunities for contesting contract awards.33 4
The explanation for these rules is quite simple; government officers and
private contractors are not trusted to resist the opportunity to acquire per329. See, eg., Ruckelshaus v. Monsanto Co., 467 U.S. 986 (1984); Hawaii Housing Auth. v.
Midkiff, 467 U.S. 229 (1984); Berman v. Parker, 348 U.S. 26 (1954). See also R. EpsTEIN, supra
note 10, at 161-81.
330. See assumptions discussed supra, notes 58-107 and accompanying text.
331. Blantant evasion of the debt limit will be held invalid. See cases collected in E. McQUILLAN, supra note 305, at §§ 41.15-16. But debt limits are subject to exceptions, qualifications, and
remedial provisions that substantially reduce their impact. Id. at §§ 41.17-.44.
332. See Mardikes, Cone & Van Horn, GovernmentalLeasing: A Fifty State Survey ofLegislation and Case Law, 18 U.C.C. LAW. 1 (1986).
333. For an extensive review of and commentary on these rules, see R. NASH & J. CIBNIC,
FEDERAL PROCUREMENT LAW (3d ed. 1977).
334. See id.
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sonal benefits at public expense.3 35 Indeed, a standard complaint about the
transfer of government money for privately-produced goods or services is
that routinely too much of the former is traded for too little of the latter.33 6
Stories of goods provided to the government at special prices - toilet seats
and coffee pots have been recent subjects - and of contractors caught
cheating add to the widespread supposition that the contracting process
provides ample opportunity for fleecing the public.
The rules respecting administrative contracting will not preclude legislative decisions to use private contracts in place of public provision of particular services. And the opportunities for private gains to contractors may
increase the political prospects for such actions. At the same time, the concerns that underlie constraints on administrative contracting should prompt
political decisionmakers to weigh possible efficiency losses from the government contracting process against expected gains from private production.
2.

Public Guarantees

In addition to the legal requirements intended to assure that government serves general public interests whenever it imposes burdens on the
general public, some governments have made explicit commitments to provide minimal levels or types of certain services. An example, well-known in
some circles, is the New Jersey Constitution's mandate that the state provide a "thorough and efficient system of free public schools., 337 Unlike the
entitlements considered below, these guarantees do not run to any particular individuals or identifiable groups.
Nonetheless, courts at times have found such guarantees both enforceable by individual citizens and contrary to particular state actions. Thus, for
instance, in Robinson v. Cahill,338 the New Jersey constitutional provision
was held to require the state to abandon its method of financing public education, relying on local property tax revenues. 339 The New Jersey Supreme
Court concluded that this financing mechanism did not produce good
schools throughout the state, and no reason offered by the state persuaded
the court that the funding mechanism was efficient.
335. For a general treatment, see Banfield, Corruption as a Featureof Governmental Organization, 18 J.L. & ECON. 587 (1975); Rottenberg, Comment, 18 J.L. & ECON. 611 (1975) (com-

menting on Banfield).
E.g., Grace Comm'n Report, supra note 7; J. Finnegan, Mass. State Auditor's Rep. on
of "03" Consultants, No. 86-2005-3 (1986).
N.J. CONST. art. VIII, § 4, $ 1.
303 A.2d 273 (N.J.), cert. denied sub nom. Dickey v. Robinson, 414 U.S. 976 (1973).
This decision was part of a long-running dispute over the New Jersey education system.
See D. MANDELKER, D. NETSCH & P. SALISCH, JR., STATE AND LOCAL GOVERNMENT IN A
FEDERAL SYSTEM 703-06 (2d ed. 1983).
336.
the Use
337.
338.
339.
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Guarantees of this sort arguably could pose obstacles to privatization.
The reduction in government spending on particular projects or the increased reliance on local or individual choice could be found to violate substantive commitments.
Clearly, New Jersey could not, absent
constitutional amendment, privatize education by simply getting out of the
business of financing or of supervising public education. Similarly, privatization through education user fees (at least above some fee level) might be
found to contravene New Jersey's constitutional commitment.
The conflict between substantive state guarantees and privatization,
however, is not so great as this example might suggest. First, the existence
of general substantive guarantees does not, in itself, mean that privatization
of activities to which such guarantees attach is unlawful. New Jersey, for
instance, might choose to contract with private schools to provide education in the state's behalf, without separate charge, to school-age children.
This form of privatization might better accommodate the constitutional
mandate at issue in Robinson than pure public provision of education.
Second, the legal constraint at issue in Robinson is uncommon. There
are relatively few enforceable, general substantive commands of this sort in
American constitutions. Notwithstanding Professor Crosskey's suggestion
that the preamble to the Federal Constitution provides a binding, general,
substantive commitment, a4° most statements of aspirational goals 4 1 have
been treated as precatory; that is, courts will not enforce substantive directives unless framed in terms that indicate an intent to allow vindication at
the behest of individuals specially burdened by their violation.3 42
There are, to be sure, a large number of general statutory obligations
that might be thought inconsistent with particular privatization efforts.
Although courts also may be reluctant to enforce some of these statutory
prescriptions for government conduct,3 43 in other instances the courts no
doubt will prove a willing forum for challenges to administrative privatization.3" In such instances, privatization will require legislative acquies340. See W.
UNITED STATES

CROSSKEY, POLITICS AND THE CONSTITUTION IN THE HISTORY OF THE

3740-79 (1953).

341. Cf. Henderson & Pearson, Implementing FederalEnvironmental Policies: The Limits
of Aspirational Commands, 78 COLUM. L. REV. 1429 (1978).
342. See, eg., Schlesinger v. Reservists Comm. to Stop the War, 418 U.S. 208 (1974).
343. See, e.g., Allen v. Wright, 468 U.S. 737 (1984); Simon v. Eastern Ky. Welfare Rights
Org., 426 U.S. 26 (1976).

344. See, e.g., Office of Communication of the United Church of Christ v. FCC, 779 F.2d 702
(D.C. Cir. 1985); Office of Communication of the United Church of Christ v. FCC, 707 F.2d 1413
(D.C. Cir. 1983) (both challenging FCC repeals of regulatory requirements for broadcast licen-

sees). Under the Administrative Procedure Act, 5 U.S.C. §§ 551-706 (1982), federal administrative action generally is reviewable at the behest of any interested party. See, e.g., Clarke v.
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cence. As the recent legislative record on deregulation indicates, this
presents far less an impediment to privatization than would a constitutional
3 45

inhibition.

C. Private Entitlements: GratedExpectations
The most likely legal impediments to privatization efforts derive from
claims of special, private entitlements, rather than from general public obligations or structural constraints. By definition, legal entitlements confer on
their possessors the capacity to extract something from the government, or
from someone else with the government's assistance. The action, of course,
lies in determining when a claimant has an entitlement and to what exactly
the claimant is entitled. Answering these questions in a great many contexts has proven to be anything but easy; this article certainly cannot purport to suggest all of the possible entitlements that might interfere with or
add costs to privatization efforts, much less identify those entitlements that
will in fact be judicially recognized. Rather, this section contains a modest
adumbration of the sort of claims that might be asserted and a guess as to
their probable success.
The search for entitlements takes two different forms.3 4 6 The positivist
approach looks for explicit recognition of an entitlement in authoritative,
formal sources of law. 347 The constructivist instead propounds normative
propositions that should be the basis for entitlements.348 Few commentators embrace radical versions of either approach. Positivists recognize that
authoritative sources frequently confer entitlements by implication and rely
on normative assumptions to interpret ambiguous statements in positive

Securities Indus. Ass'n, 107 S. Ct. 750 (1987). The Supreme Court has rejected arguments that
deregulation be treated differently than affirmative extensions of government power for purposes
of judicial review under the APA. See Motor Vehicle Mfr. Ass'n v. State Farm Mut. Auto. Ins.
Co., 463 U.S. 29 (1983). The Court did engage in a highly critical review of the agency decision to
reverse its earlier, proposed regulatory action, but there seems little basis for concluding that the
Court in fact, despite its explicit statement to the contrary, treated this case differently than it
would any other decision in which alteration of agency policy was at issue. Id. at 40-57. Compare
Industrial Union Dept, AFL-CIO v. American Petroleum Inst., 448 U.S. 607 (1980). Critical
commentary on this point includes Garland, Deregulationand JudicialReview, 98 HARV. L. REV.
505 (1985); Smythe, Judicial Review of Rule Rescissions, 84 COLUM. L. REv. 1928 (1984); Sun-

stein, Deregulationand the Hard Look Doctrine, 1983 Sup. CT. REV. 177.
345. See supra notes 41 & 42. Of course, the legislative record on deregulation indicates that
statutory obligations do present a substantial obstacle to privatization, largely for reasons discussed supra notes 169-71 & 203-18 and accompanying text.
346. A different dichotomy is suggested in Michelman, Property as a ConstitutionalRight, 38
WASH. & LEE REV. 1097, 1099-1104 (1981).
347. See J. MASHAW, supra note 64.
348. See, e.g., L. BECKER, PROPERTY RIGHTS: PHILOSOPHIC FOUNDATIONS (1977).

1988]

PRIVATIZATION POLITICS, LAW, AND THEORY

law. 4 Constructivists generally embrace normative views that give substantial weight to positive law, holding that individuals should be entitled to
protections that they reasonably expected and looking to positive law as an
important datum on what expectations are reasonable.3 50 Thus, under
either approach, positive guarantees should provide an acceptable starting
point for identifying the entitlements likely to threaten privatization.
Grist for legal entitlements can be found in contracts with the government, in statutes granting benefits to particular individuals or classes, and in
constitutional provisions guaranteeing certain protections to particular persons or groups. Often, a combination of these sources of legal control will
be relied on to support a claim of entitlement.
The claims that should have the most concrete foundation are those
based in contracts with the government. Contractual objections to privatization could arise, for instance, from collective bargaining or other employment agreements with employees who would be displaced by the
decision to eliminate or, more likely, to contract out government services
that formerly were performed in-house. At the federal level, a series of
cases already has addressed employee challenges to contracting out decisions.351 Those cases typically involve plaintiffs arguing agency failure to
abide by bargaining agreement terms governing various matters collateral
to the contract out decision itself.
As is generally the situation with public authorities, resolution of these
cases has turned not only on the contract itself but also on the particular
statutory and administrative rules applicable to the employees. Numerous
suits have asserted contract rights under the aegis of Title VII of the Civil
Service Reform Act of 1978.352 The Act specifically excludes the decision
to contract out from the range of subjects negotiable between federal agencies and employee representatives. 5 3 It does, however, permit agencies to
negotiate employee numbers, tours of duty, the means by which agencies
decide whether to contract out, and the treatment of employees adversely
354
affected by the decision to contract out.

349. See, e.g., C. FRIED, CONTRACT AS PROMISE (1981); R. DWORKIN, TAKING RIGHTS
SERIOUSLY (1977).

350. See, e.g., Pettit, Modern Unilateral Contracts,63 B.U.L. REv. 551 (1983); Singer, supra
note 17.

351. See cases cited in Ketler, FederalEmployee Challenges to ContractingOut: Is There a
Viable Forum?, 111 MIL. L. REv. 103 (1986).

352. 5 U.S.C. §§ 7106-35 (1982).
353. 5 U.S.C. § 7106(a)(2)(B) (1982).
354. 5 U.S.C. § 7106(b) (1982).
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Putting these provisions together, the Act appears to allow agencies to
bargain with employee representatives about the contracting out process
and the effects of contracting out decisions, but precludes bargaining about
management's prerogative to decide whether to contract out. The Federal
Labor Relations Authority (FLRA) and the United States Court of Appeals
for the District of Columbia Circuit have construed the provisions as allowing an agency to be bound by particular procedures concerning contracting out decisions.35 5 Moreover, the court of appeals and the FLRA
concluded that agencies are required to follow the guidelines contained in
an Office of Management and Budget Circular on contracting out 356 and
that, even in the absence of separate agency agreement, employee unions are
entitled to binding grievance arbitration whenever they question agency
compliance with the circular. 357 This interpretation may be thought to
stretch somewhat the range of protection
permitted to employee interests
358
under federal statutory authority.
Similar issues are certain to arise in state and local privatization. Will
employees be deemed entitled to bargain over the scope of contracting out
authority or over specific contracting out decisions? Will the sale of a government owned business subject the buyer to the government's obligation to
workers? To creditors? As at the federal level, answers to these questions
will depend on the particular content of statutory authorization and contractual commitments.
Even where there are fairly clear, positive commitments, government
largely remains free to revise those commitments. In contrast with judicial
zeal to protect tangible, privately-held property against even quite modest
physical invasions,3 59 courts have approved legislative revisions of intangible rights that substantially and, at times, dramatically diminish the value
of private property, upholding such revisions against challenges premised
on the takings clause of the fifth amendment, 360 the contract clause, 36 1 the
355. See, eg., AFGE, Nat'l Council of EEOC Locals v. EEOC, 10 F.L.R.A. 3 (1982), aff'd
sub. nom. EEOC v. FLRA, 744 F.2d 842 (D.C. Cir. 1984), cert. dismissed, 476 U.S. 19 (1986).

356. OMB Circular No. A076 on Performance of Commercial Activities, 48 Fed. Reg. 37,
110 (1983).
357. AFGE, Nat'l Council of EEOC Locals v. EEOC, 10 F.L.R.A. 3 (1982), aff'd sub. nom.
EEOC v. FLRA, 744 F.2d 842 (D.C. Cir. 1984), cert. dismissed, 476 U.S. 19 (1986). Justice
Stevens, the only justice to reach the merits of the case, would have reversed the decision below on
all of these points. See 476 U.S. at 26-28 (Stevens, J., dissenting). See also Ketler, supra note 351,

at 118 (interpretation of the Civil Service Reform Act).
358. See Ketler, supra note 351, at 150.
359. See, e.g., Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419 (1982).
360. See, e.g., Andrus v. Allard, 444 U.S. 519 (1979); Penn Cent. Transp. Co. v. New York
City, 438 U.S. 104 (1978). The distinction between judicial treatment of physical and other inter-
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equal protection clause,36 2 and the due process clause.36 3 The federal and
state legislatures are not, of course, free to reshuffle individual entitlements
entirely at will. At some point, albeit ill defined, individual expectations
based on positive law become crystallized into entitlements that they may
be altered only through appropriate procedures, 36 or subject to government reimbursement for at least a portion of their lost value.3 65 Hence,
while government enjoys considerable latitude to alter existing arrangements, even if such alteration reduces the value of private holdings or
breaches private expectations reasonably based in positive law, it cannot
take actions that impose substantial, adverse retroactive burdens on individuals previously within the contemplation of special governmental
guarantees.
Although a variety of claims arising out of government privatization
could be imagined, few that come readily to mind seem to entail the retroactive abrogation of firmly established government commitments. For example, a change in the current farm support programs could allow greater
play to market forces by altering the means by which subsidies are allocated.3 66 Such a change might also reduce the level of payments to farmers,
now reported to be around twenty-six billion dollars.36 7 Many farmers have
planned their investments in anticipation of continued government support
of the same sort as is now received. The farmers' expectations doubtlessly
will produce political pressure against change of this sort, but so long as the
change is made on general policy grounds, which do not vary from farm to
farm on the basis of individual farmers' personal characteristics or conduct 3 68 and in accord with normal legislative processes, the law will not
ference is discussed in Michelman, Property, Utility, andFairness: Comments on the EthicalFoundations of "Just Compensation" Law, 80 HARV. L. REv. 1165, 1184 (1967).
361. E.g., Allied Structural Steel Co. v. Spannaus, 438 U.S. 234 (1978).
362. E.g., United States R.R. Retirement Bd. v. Fritz, 449 U.S. 166 (1980).
363. E.g., Bowen v. Public Agencies Opposed to Social Security Entrapment, 477 U.S. 41
(1986).
364. E.g., Perry v. Sindermann, 408 U.S. 593 (1972).
365. E.g., First English Evangecal Lutheran Church v. County of Los Angeles, 107 S.Ct.
2378 (1987).
366. This could be accomplished by changing from payment for crops coupled with
mandatory acreage reduction to compensation based on, say, changes in export barriers or
changes in other countries' subsidies to food imports.
367. Sinclair, Plan to End Subsidies Stirs Debate, Wash. Post, July 12, 1987, at H1, col. 6 &
114, cols. 1-3.
368. E.g., Goldberg v. Kelly, 397 U.S. 254 (1970). The cases generally referred to as establishing the dividing line between instances in which claims of frustrated expectation necessarily
are committed to adjudicative process and those in which such claims may be cut off by legislative
action are Bi-Metallic Invest. Co. v. State Bd. of Equalization, 239 U.S. 441 (1915), and Londoner
v. Denver, 210 U.S. 373 (1908).
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block it. Other claims may be more compelling. For example, veterans
could claim not only that a change in their benefits violates their expectations but that it reneges on the implicit bargain under which they served
their country.3 69
However compelling this claim may be morally or politically, it is by no
means clear that courts would treat it more favorably than the farmers'
claim. 37 ° Most changes in government services - deregulating, contracting
out, imposing user fees, withdrawing entirely from direct government will alter expectations to the detriment of some group with a plausible claim
based in positive law. A casual glance suggests that few of those thus far
affected will secure assistance from the courts.
V.

CONCLUSION

Privatization seems, at present, a concept rightly more central to political debate and economic inquiry than to legal discourse. The least problematic aspect of privatization is the legal background against which
successful privatization efforts will be judged.
The possibility of legal challenges to privatization is significant; but the
prospect for judicial interposition of obstacles to legislatively approved
privatization is quite remote. The law plainly offers a great many avenues
for possible challenges to privatization schemes. It is probable that some
particular privatization efforts will be found to violate legal strictures, especially where the actual use of government's power of physical coercion is
implicated (as distinguished from the pervasive, background threat that
such power will be brought into play). Moreover, it is even more likely that
privatization generally will require abandonment of the special immunities
enjoyed by governmental actors. Current legal doctrine, however, offers
strikingly few serious judicial obstacles to government disinvolvement, at
least as long as it is accomplished through the normal political processes.
The absence of nonstatutory legal constraints conforms to a prediction
derivative of positive political theory. Constitution-making, the initial
source of typical nonstatutory legal constraints, responds to public interests
through the mechanics of long-term, generic decisionmaking under unusually great uncertainty. Given the tension between overall public interest

369. In the case of veterans, claims of this sort would have to distinguish between those
whose service was compelled and those who contracted with the government on a volunteer basis.

370. Indeed, the claim is quite similar to that of the railroad employees who had worked up
to twenty-five years in expectation of certain retirement benefits that, following legislative revision

of the railroad retirement scheme, would not be forthcoming. See United States R.R. Retirement
Bd. v. Fritz, 449 U.S. 166 (1980).
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and many applications of government's coercive power, constittitions would
be expected to admit general freedom for government to reduce or end its
involvement in particular activities. As an initial supposition, freedom to
privatize seems to advance public interests provided that the political
processes are not biased toward too little governmental activity.
Specification of the "fight" amount of, not to mention the right occasions for, governmental activity, however, introduces an intractable difficulty. Normative discussion of political activity quickly passes beyond the
realm of consensus. The optimal level of government activity and the optimal types of activity are not likely to be readily agreed upon. If allocative
efficiency is accepted as an apposite standard against which to measure government behavior, some agreement can be had on positive issues, but even
then no theory has demonstrated terribly good predictive capacity.
In simple form, positive analysis suggests that government often will
behave in ways that increase private returns at public expense. This tendency describes much, but not all, government activity. Where this tendency holds with respect to affirmative extensions of government power,
privatization is at once useful (for those who desire to increase allocative
efficiency) and relatively unlikely. Political success for privatization efforts
in such cases depends on the insignificance of the private loss from privatization, on the characterization of the decision on privatization as a choice
between directly competing uses of scarce resources, or on the would-be
privatizers' ability to make public gains from privatization both visible and
important.
Privatization, in short, cannot be separated from the incompletely understood and often suspect political forces that determine the affirmative
reach of government power. At present, privatization has entered the popular lexicon as an appealing, if ambiguous, label for actions of varied social
and private import. It remains to be seen if and where it will stick.

